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fir WILLIAM STAPLETON of Greys-Court, 
in the County of Oxford, Ba Ro ET, 
And 
in ſeveral Succeſſive Parliaments 
of Great-Britain | 
Knight of the Shire ; ro 1 | 
A Gentleman accompliſh'd 
in his private Capacity, 
And in the Senate 
One of THE Few, 
Who are only influenc'd 
by the Service of their Country : 
The Szcond Ep1T1ow of this Treatiſe 
is moſt humbly Dedicated; | 
Not for any notable Worth f 
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in the Thing preſented, * If 
And far leſs in the Preſenter, | | 
but chief out of a grateful Perſonal Reſpect, | 


And an Ambition to appear, 
At all Times, 
For the Honour of his Friendſhip, | 
And the Indulgences of | | 
ctually received Favours, © 


His Highly obliged Servant, 


SAMUEL BREWST ER. 
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The Editor's PREFACE. 


HE follewing Expoſtulatory Preface 
to the late Lord PARKER 1s jo full 


and copious, that there needs little more to be 


told the Gentle and Ingenuous Reader, than 
that the former Impreſſion was conducted 
into the World under a ſhort Advertiſement 
on 4 ſhort Warning. For tho" it was for 
fome Tears a fniſh'd MS. exactly as you 
nw have it, nevertheleſs it wanted a laſt 
Revijing, as the Author, my Father, aſſured 
me when with his laſt Breath he commanded 
me, to publiſh it immediately on his Death, 
rgb as I ſhould find it; fo unwilling was 
be ts be laid in his Grave without the Hope 
9 1aſtifying himſelf, as Man to Men! But 
bro willing and ready foever I was to fulfil 
that his earneſt Defire and Imunttion, I had 
jo many Lets and Hindrances on the Anvil, 
that i! would have been imprudent to obey 
(/acred as they were to me) ſuch Orders, be- 
mg of that Time myſelf, and others with 
ond againſt me, in bis Judicial Capacity *, 

Suitots 


* Tis Lord was now advanced from being Lord Chief 


Tuftice, '@ the Title and Dignity of Earl of Macclesfie!d, 
and Lord Cancel of the Kingdom, r. 
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Suitors to "the Noble Lord to whom the 
Sheets are addreſs d; Therefore, for me 10 
have ſet forth a Recapitulation an the Be. 
baviour of his Lordſhip, when he ſate 
Supreme in another High Court, migh; (as 
already is obſerved) have been deem'd a great 
Weakneſs. ＋ But when this Peer fell under 
a Sentence of Judgment, pronounced againſt 
bim by the Higheſt of our Tribuna's, That 
molt Auguſt Aſſembly his Peers, and by 


them for ever after removed from all Poſe 
fivility of doing farther Wrong and DiC. 


ſervice to any. the loweſt Individual, I ns 
longer befitated executitig the Will of a Dyin g 
Parent, but handed to the Public ths lis 
vindicating OiF-tpring; and as become the 
Duty of an Elder Son, took care of ilis, bis 
Youngeſt Iſſue. J, indeed, in the firſt 
Editiin, JI fondly ſuggefted, that here were 
very few fo learned or literate but might 
reap {ime Benefit and Inſtruction by e 
Publication, [can now faithfully aver, that, 
Vd bawever 

+ N. B. He was Tried by his PrExs, in 1725 and 
Unanitmouery found Guilty of High Crimes and Mise 
rechnet in the Execution of his Office, vir. Not te- 
garding the Obligation of his Oath, or the Duty of his 
t'ph and important Office, but entertaining wicked and 
corrupt Deſigns and Views, to raiſe and procure to him - 
ſelf exceſſive and exorbitant Gain and Profit, by diver: 
vnjuſt and opprofiive Praftices and Methods, therein men. 
tion d, and proved upon him: For which he was fats 
300007, ad committed to the Tower till Payment. 


The Editor's PREFACE. 


however this may or may not have Inſtructed 
and Benefited ſuch, it has yet been received 
with a general Complacency, and long fince 
bath had a Call for a Republication, from 
Strangers as well as Friends; which, I pre- 
me, cannot be at a more ſuitable Hour, than 
the preſent Functure, when there is no more 
the Rumour and the Talk only of War, but 


Hearts and Hands, which have been always 
fund equally Brave and Steady in the Service 
if their Country, and its Glory in Name 
and Fame. Of this, and of theſe, the en- 
ſung Pages do both amply and ſuccinctly 

reat, in the Courſe of the ſeveral Cu ae- 


TERS, according to the CONTENTS of them 
Here 7 0 lowing . 
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War itſelf, the Engagement of Engliſh 


CONTENTS. 


wp BAP. I. 07 220875 In General. Page 
— Crar. II. Of the Laws of Ged. 4 
Cura. III. Of the Law of Nations. 9 
Cn ay. IV. Of Pablic Faith, 11 
Cn Ar. V. Of the Laws of . particular 

States. 23 


CuAr. VI. Of the FOR Har. 30 
L 

Cuae. VII. bat War i md.” 75 

CuAp. VIII. Of Rebellion, andthe Way ts 


prevent them. 39 
CHAP. IX. Of Treaties with Rebels 44 
CA. X. OF Capitulations, and Surren 

ders to Mercy or Diſcretion. 49 
Cn Ar. XI. Of Amneſlies, and the Benefit 

thereof to a State, | | 60 
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To the Right Honourable 


The LoRDP PARKER, 


Wen Lord Chief Juſtice of England.) 


Vs ) —_2 
[2 the moſt part, compos d cut 
0 of ſuch ſhort Notes as I had 
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Indictment of High Treaſon; which were 
aterwaris intended to be us'd at the Tria! 
ol his Brother Duncan Mackintoſh ; and 
tho your Lordſhip did diſdain to hear the 
Main Arguments I offer'd, yet I hope you 
wil woachfafe at your Leiſure to peruſe 
B what 
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what is (contrary to my firſt Intentions) ob. 
truded into the World in a homely Dreg, 


I have not deſign'd it as any Reflection 
upon your Lordſhip's Adminiſtration, and 
have ſcarce made any Application to the 
Subject for which it was intended. | 
But fince your Lordſhip was pleas'd to 
reproach me with Ignorance and Impudence 
for attempting what you thought 1w/, ! 
am oblig'd, in my own Vindication, to lick 


this Fætus into ſome Form, that the World- 


too may judge of its Deformity, 

And yet tis not ſo much deſign d for my 
own V indication, as for the Honour of that 
Profeſſion, of which I am an unworthy 
Member; and perhaps your Lordſhip can- 
not have ſo mean an Opinion of me, as / 
have of myſelf. The Bar is now adorn'd 
with Gentlemen of great Abilities and 


Learning, much greater than I ſhall ever 


pretend to attain unto; but the Indignation 
that fell on my Head has reflected ſome 


Dichonour upon the Bar; and 'tis fit 1 


ſhould repair the Injury, and take the Dil- 
grace, if there be any, wholly to myſelf. 
The Civilians did anciently call Adu 


cates by the Names of Patrons and Tutors, 


as thoſe who are to protect and take care 


of the Perſons and Cauſes of their Clients I 
and Pupils: The Profeſſion is honouradic 


[ iti 


in all Countries, therefore ought not to re- 
ccive any Diminution from the Weakneſs 
of particular Members; nor is there an 
Reaſon, that the ie of that Rank ſhould 
be treated with Ignominy and Scorn. 

In France ſo much Regard is had to the 
Profeſſors of Laws, that they /it cover d be- 
fore the higheſt Court in the Kingdom, the 
Parliament of Paris; a Privilege not al- 
law'd even to the Princes of the Blood; of 
which the Duke de Maine (but without 
Succeſs) complain'd to the late King, who 
was a great Encourager of Law and its Pro- 
ſeſſors. The Pleader, at the Entrance on 
his Diſcourſe, waves his Bonnet to the 
Court, and then puts it on again, and makes 
his Hafangue without Interruption from 
the Judges; and your Lordſhip may fee in 
the Pladois de Monfieur de Maitre and 
ot2ers, what Scope and Liberty is given to 
Meaders in that Country: And the Ora- 
tons 04 Tu/ly (from which your Lordſhip 
derives lame Part of your own Eloquence) 
de a ful Teſtimony of the Freedom of 
Pleaders among the Romans. 

In S Hα]nd the Advocates have like Li- 
berty 0! attering for their Clients, whatever 
key believe may be for their Advantage, 
nd are gt ty'd to the Rule which prevails 
2 0ur Courts, not to anſwer after the Lord 

Advo- 


And I do not apprehend that by the Statute 
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tis 1. 
Advocate has reply'd ; but have full Liberty 
of urging all they think proper for their 
Client's Defence, without Interruption : 
The Lord Advocate ſums up the Evidence, 
and the Judges aſſiſt only in examining the 
Witneſſes, without any Reflections or Re- 
capitulation to the Jury, A 

And tho” in England a different Method 
prevails, yet our Trials are not leſs folemn ; 
and our Practice has uſually indulg'd great 
Liberty to Counſel in maintaining and ſup- 
porting the Cauſe of their Clients. 

"Tis true, the Defendant is abridg'd of 
rejoining (by the ſtrict Rule) to Mr. Attor- 
ney-General's Reply: But then this may be 
Cauſe of Impertinence in the Defendant's 
Counſel; for he is oblig'd not only to anſwer 
what has been at firſt open'd, but is left to 
divine what is likely to be reply'd, and, it 
ſteilful enough, muſt obviate thoſe Oljecti- 
ons by proper Arguments. 1 

Our Courts are always preſum'd to be i 
tender in the Cate of Blood; and the Court i 
is ſuppos'd to be of Counſel for the Priſoner: Þ 


which aſſigns the Priſoner the Benefit of 
Counſel, the Court is diſcharg'd of that an- 
cient Truſt. And your Lordſhip had no 
Reaſon to tell my Client, you /0u/7 bat. ol 
thought yourſelf oblig'd to be of Conn, 


11 


[v] 
un if be had not had Counſel; and yet at 
the ame Time you put the poor Delinquent 
into an Agony, by telling him- his Counſel 
aid not underſtand the firſt Principles of the 
Laws. 

indeed, my Lord, I pretend not to be of 
the higheſt Claſs of Pleaders, and would 
have directed my Clients to have retain'd 
the moſt eminent of the Profeſſion in ſo 
nice « Matter, as that of defending Life ; 
for | knew myſelf to be impar Oneri: But 

told me that their Fellow Priſoners had 
fer themſelves to ſome of the ' moſt 
Learned at the Bar, but they declin'd the 
Ofice, for what Reaſon your Lordſhip may 
beſt jodee. 

And if my Clients were content to make 
Uſe of a weak Guide (when no better could 
be had) it would have very much become 
your Lordſhip's Candour, to have gte 
to! Comtech, as well as the Priſoner, and im- 
prov his crude Arguments into a ſolid De- 
Fence. 

Thoſe that daily attend your Adminiſtra- 
ton of Jaſtice, know that you can do this 
with great Dexterity and Advantage, where 
juf Cai are weakly defended. I have 
own your Lordſhip's Patience much 
commended in the Trials of Criminals; and 
| my{c!! have taken frequent Occaſions to 

vindi- 
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vindicate the Equanimity of your Temper » 
For I am verily perſuaded, when you are 
oblig'd to any Act of Severity, great Vio. 
lence is done to your natural Inclinations. 

I was ſo cautious of giving Offence to the 
Court, that I uſher'd in the Defence I was 
making, with an Apology for my own 
Weakneſs, and that as I intended to expreſs 
myſelf with great Freedom, ſo I propos d b 
do it with great Plaznneſs: And leſt ] 
ſhould utter any thing unbecoming my 
Function, or the Duty I ow'd to the Court, 
I beſpoke your Lordſhip's Candour to put 
the moſt favourable Conſtruction upon my 
Words; and then reminded your Lordſhip 


of the Equity of your learned Predeceſſot 


the Lord Chief Juſtice Holt, in allowing 


the ſame Privilege to a Priſoner's Counſel, Mt 


which is allow'd in Civil Actions, where we 


are indulg'd the Liberty_of doing the 4% 


for our Clients. gor uod gol - 


I am ſo ſenfible of my own Defects in 


the Art of Oratory, that I pretend not to 


the Eloquence of a Cicero or a Cœuer; for 
I know that my Manners are unpoliſh'd, 
and my Speech is uncouth : But as the De- 
formity of a:Man's Body is not to be im- 
puted as a Crime, ſo the natural Roughne!s 
of Man's Temper, is to be accounted rather 


his Infelicity than his Fault. ; 
There» 


— — 


[vi] 


my Client's Cauſe from plain Arguments 


drawn from the Laws of God, from the 


| Laws of Nations, and from the Laws 0 
England; and I told your Lordſhip, that I 
| had great Reaſon to inſiſt on the Laws of 


God, becauſe my Client had put himſelf 


upon his Trial by God and his Country. 
But, pray (my Lord) why ſhould the 
Mention of the Laws 75 God appear ridicu- 
hun to a Court of Juſtice, when our Law 
holds for a Maxim, that Laws made con- 
vary to the Laws of God are void, and has 
zppointed ſuch 3 and appeal to God 
in every Circumſtance of a Trial? | 
Far jirft, The Judges are 18 Ed. 3. e. 8. 
fern to do equal impartial 29 Ed. 3. c. 2. 
Rizht to every Man, even tho 
they mould have any Letter, Meſſages or 


un: And the Law provides, that if 
Great en interpoſe, and give any ſuch 
Commands or Direction, the Judge ſhall 
certity the King or his Counſel of ſuch 
Commands, in order to have them puniſh'd; 
b that the Subject is ſure to be try'd before 
an impartial Judges, without the In- 

eonon of the King or his Miniſters. 
0:571//y, The Grand Jury, who are to 
make the firſt Steps towards a Proſecution, 
| and 


Therefore I attempted the | Defence of 


Commands to the contrary from the King. 
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ſolemn Oath to proceed according to the 
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and without whoſe previous Conſent no 
Proſecution is to be had, are all ſolemnly 
1 to preſent no Man out of Hatred or 
IIl-will, and to make juſt and honeſt Pre- 
ſentments. my 
Thirdly, The Petit-Juries are not admit. 
ted to be Judges, without firſt taking a like 


Evidence. | 
And /a/ily, the Witneſſes are not allow'd 
to give Evidence, 'till they have enter'd into 
the like Caution, to ſpeak the Truth, the 
whole Truth, and nothing but the Tut. 
Add to this, that the Clerk of the Ar- 
raigns, upon joining Iſſue with the Priſoner, 
prays that God would fend him a good Deli- 
Verance. | 
And certainly 'tis proper at all Times to 
urge the Laws of God as the Rule and 
Foundation of Juſtice. For as the Laws 
of God are the Original of all Laws, 
"tis not difficult to trace the beſt of our 
Laws from that divine Fountain. The 
learned Se/den is of Opinion, that we derive 
our Laws from the Roman Imperial Conſti- 
cations: We know that the Romans receiv'd 
them from the Greeks, and they again from 
the Jets: But I rather think we did re- 
ceive our Laws from the immediate Boot. 


of God; for whoever reads the 4 of 
| ing 


WP; — — 1 4 
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- King Ina will find, that he did deliver them 
in the Words of Mos. Therefore J have 
always advis d ſuch young Gentlemen as 
have requir'd my Athſtance in the Direc- 
tion of their Studies, to lay their Founda- 
tion in the Magna Charta given by God to 
bis own People. And I believe whoever 
cateſully compares our Laws with the Laws 
there deliver'd, will find, that whatever of 
our Laws do contradict the Laws there 
laid down, are far from anſwering the End 
and Intention of the Law- makers. 

[ am the more confirm'd in page ;. of the 
this Opinion, by what I find Henaw Eait. 
tliver'd by the Author De An- PE 
tiquitate Britannice Ecclefie 
(commonly aſcrib'd to Archbiſhop Parker, 
but ſuppos'd, by Primate Uſher, to be writ- 
ten by 7ocelin his Chaplain) That Lucius 
the firſt Chriſtian King of this Ifland, ſoon 
after his Converſion to Chriſtianity, ſent an 
Embaity to Eleutbertus Biſhop of Rome, re- 
quirizz im to ſend a Tranſcript of the 
Raman 1,2ws, for eſtabliſhing the Govern- 
ment ot his Kingdom: But the good Biſhop 
cnt lim Word, that the Roman Imperial 
Laws were not neceſſary for a Chriſtian 
_ Commgnwealth, and that the. ſame did 
conan many Things not fit for a Chriftian 
"ate to gor; and that he needed no 
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Help in the framing of Laws, fince he had 
both the Old and New Teſtament, out of 
which, by the Help of his Counſel, he 
might compoſe a wholeſome Body of Law. 
The Pope's Epiſtle to the King is ſo re- 
markable, that I think it deſerves a Place 
in this Preface. | 


* a nobis leges Ramana: & Caſari, 
vobis tranſmitti, quibus in regno Bi- 
tanniæ uti voluiſtis. Leges Romanas & Cæ- 


ſaris ſemper reprobare poſſumus; Legem 


Dei nequaquam. Sulcepiſtis enim nuper 
miſeratione Divina, in regno Þritonnie le- 
gem & fidem Chri/ti, Habetis pens vos 
in regno utramque Paginam: Ex illis Dei 
gratia per Concilium regni veſtri ſume le- 
gem, & per illam Dei patientia, veſtrum 
rege Britanmae regnum. Vicarius vero 
Deieftis in regno, juxta Prophetam Regem; 
Domini et terra & plenitudo jus orbis Ter- 
rarum, & Untiverſi gui inhabitant in co: Et 
rurſum, juxta Prophetam Regem; Dilber: 
iti juſtitiam & odijit iniquitatem; propte- 


rea unxit te Deus tuus oleo lætitiæ pre con 


fortibus tuis: Et rurſum, juxta Prophetam 


Regem ; Deus judicium tuum, &c. Non 
enim judicium neque juſtitiam Cz/ar!s: Þ 
Filii enim Regis gentes Chriſtiane & popul. 
regni ſunt, qui ſub veſtra protectione & W 
815 e toes race f 
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pace & regno degant & conſiſtant, juxta 
Evangelium; quemadmodum gallina congre- 
gat pullos ſub alis Nc. Gentes vero regni I 
Britanniæ, & populi veſtri ſunt, & quos + 
diviſos debetis in unum ad concordiam & 
pace, & ad fidem, & ad legem Chriſti, & 

ad ſanctam Eccleſiam congregare, revocare, 
fovere, manutenere, protegere, regere, ut 
pofſitis cum eo regnare in æternum, cujus 
Vic.rius eſtis in regno prædicto, qui cum 
Patte & Filio, &c. | 4 
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Laws of Nations were no mean Topics 
to be inſiſted upon in the Queſtion before 
your Lordſhip, For if, as Mr, Selden ſays, 
we derive our Laws from the Im- 
| + Cambden, 
perial Conſtitutions, as ſome other Sina. 
Authors have. attempted to prove, 
contrary to the Opinion of Chancellor For- 
ove and the Lord Chief Juſtice Cote, 
then tis proper to have recourſe to thoſe 
Laws where our own Laws are ſilent. This | 
is the conſtant Practice of Weſtminſter- ; 
Hall, when Queſtions of our Laws are 
implicated with Queſtions of the Ciuil 
Low, tor in that Caſe your Lordſhip never 
refuſes io hear the Arguments of Civilians; 
and this Method agrees with the Practice 


ot other Law-Courts, where the Civil and 


Canon 
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| Canon-Laws prevail, © If ,} 
3 _ * Caſe occurs, which is not de- 
. 7. 5. 11. © cidedby the Civil Law, or the 
ſſame ĩs not clearly, but doubt- 
* fully and obſcurely expreſs d, and is plaiuly 
and fully decided by the Canon Law, in 
ſuch Cal: the Interpretation is to be taken 
from the Canoniſts; and ſo, on the con- 
trary, the Senſe of the Civil 1 is to be 
© follow'd, where the Canon Law is doubt- 
ful and obſcure,” 
I do no, where remember. to have read in 
our Lay any. Caſe, that concerns the Sur- 
render of Rebels to Mercy or Diſcretion, 


% = _ x 


A 


yet no doubt, among the various Rebellions 


which have tormented this Nation, ſome 
ſuch Surrenders muſt have been; and, if 
inſiſted upon, muſt have had a Decifion 


before this Time. I hope, as this is the . 


firſt Time, fo I wiſh. it may be the laſt, 


that any ſuch Queſtion may come before 


a Court of Juſtice within our own Nation: 
But this certainly is a Queſtion that con- 


cerns the Laws of Nations, and ought to 


be ſearch'd for, among the many valuable 


Records; of ſuch Writers who have treated WM 


upon that Subject. How well I have pe- 
formy'd it, muſt be left to the Diſcretion of 
the candid Reader, 


I had the more Right and Reaſon to al x 
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eſiſt on this Argument, becauſe the Witneſ- | 


ſes againſt the Priſoner (as appears by my 
ſhort Notes) did moſt of them prove a 
Surrender to D#ſcretion, or Submiſſion to 
Mercy; and certainly (in my” poor Judg- 
ment at leaſt) I had a Right to argue on 
wh:tever Evidence was given by the Pro- 
ſecutors. POE SOT TS 


But why ſhould your Lordſhip charge 


me with impeacbhing the Trials that had 
been already made? Your Lordſhip knows, 
that thoſe Trials were no Evidence againſt 
us; 2nd if other Perſons had omitted their 
proper Defence, 'twas no Ruke for my 
Client to follow. Indeed, if my Advice 
had prevail'd, all the Priſoners ſhould have 
concerted the fame Method of Defence; 
and every one chuſing his own Counſel, I 
:4vis'4 they ſhould have had Conference 
with each other, and have agreed upon a 
common Method of Defence : For as their 
Caſes were for the moſt Part the fame, ſo 
ſhould the Method of Trial; and then 
whoever had been firſt try'd might have 
brought the Queſtion regularly before your 
Lor4ihin, without having other Trials ob- 
«&:4 58 Precedents; tho' in Fact I think 
ey are no Precedents, for every Man's 
unn Caſe is his own Defence or Conviction, 
And again, why ſhould your Lordſhip 

charges 


4 „ 


Lord Wintoun, when I faid nothing diſte- 


tion: I only reminded your Lordſhip, that 


ſaid, I doubted not thei r Lordſhips would have 


p * 
| . 
L ay 


charge me with impeaching the highef Vi. 
dicature in the Kingdom, in the Trial 10 tis 


ſpectful of them or to your Lordſhip? 7 
ſaid nothing to queſtion the Legality of 
that unfortunate Lord's Trial or Convic- 


in that Trial the Managers open'd a Sur- 
render at Diſcretion, but the Lord impeach'd 
had omitted to make a proper Defence on 
that Head; and that if he had done it, ] 


heard him ; but he that makes no Defence, 
or an. improper one, leaves the Court to 
judge /ecundum allegata & probata: As it 
a Man be indicted. before your Lordſhip WM 
tor Murder, and a probable or circumſtan- 
tial Evidence is offer'd, and the Perſon ac- 
cus'd (tho' innocent) will not make the con- 
trary evident, your Lordſhip and the Jury 
in condemning him will be acquitted in the 
Opinion of all Mankind. | 
But all Perſons that come before that 
noble Fudijcature will gratefully MW 
Sir ＋ Ho: remember the Words of a late WM 
r learned Author, who hath fetB 
Parl. forth What juſt Liberty of ar- 
gauing and, debating hath been al. 
kad to Counſel, and with what Candcur 
and Patience they have been heard, even nal 
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the moſt TENDER PolN rs; ee 
when their Arguments and Au- Ibid p. 189. : 
| thorities were inforced and ampli- | 
5 in ſuch Manner as is not fit to be re- ., 
bene , 14 
Tiis is a noble Inſtance of the Juſtice of +| 
that Honourable Court, that rather than the 
Suitor ſhall complain of Hardſhip (as Lo- 
ſets are apt to do) they will vouchſafe a 
ja:;ent Hearing, tho' the Advocate Thould 
be ſo wnſerlful, as to vent Arguments not 
well prepar'd and adapted to the refin'd 
Capacity of that ſupreme Judicatufe. | 
t will not be improper to conſider; who - ©" 
i; was that firſt introduc'd the Male- treat- | 
nent and Brow-beating of Priſoners, "or 
Counſel, or Mf oo NT 
The firſt Perſon that ever (as 1 could 
- EY (in) attempted this Practice, was one of 
= : :-:25/: Name and Authority with us, 
but 1 reckon it no Addition to his Lord- 
[hip's Character; it was perhaps the Man's 
Frailty or Paffion. It was no leſs a Man 
than Sir Edward Coke; but his other learned 
accompliſhments may make ſome Atone- 
ment tor this Frailty, His Treatment of 
that learned Engliſb Patriot, Sir Walter Ra- 
ig (v-hen upon his Trial for his Life) is 
=__  I:t::ce of this ungenerous Temper. 
ui |: c2r:9'd the fame haughty Humour 


from 
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from the Bar to the Bench, Since hig 
Time I. have known no one. to follow his 


Example but Sir George Feſferies, Who, tho 


he had ſome very great Qualifications to fit 


him for preſiding in a Court of Judicature, 


yet this is ſome Blemiſh to his Memory, 


with ſome others, which were rather the 
Fault of the Times than the Man. 


But I have great Reaſon to complain of 


your Lordſhip's Uſage of me, in repreſenting. 
my Argument to the Jury, as void of the 


firſt Principles of the. Law; becauſe I of. 


fer'd to enquire, whether the Offence of my 
Client (according to the Proofs) did not ra- 


ther come within the Purview of the Sta- 


tute of 15 Ric. 2. cap. 2. and the Statute 
of 43 Eliz. cap. 13. The. firſt relates to 
Inſurrections, or great Riſings, &c. the lat- 
ter relates to Hoſtilities, ſuch as Injurrec- 
tions, Robberies, burning and ſpoiling Toun:, 
&c. in thoſe Counties which were the Scene 

of the late Inſurrections; and 
13 Hen. 4. 2. other Statutes appoint how ſuch 
Offences ſhall be enquir'd into 
and puniſh'd: But your Lordſhip perſuaded 
the Jury, that the Statutes I cited related to 
the breaking down of Incloſures; Which 
are puniſhable only (if I miſtake pot) by 
the Statute 13 Ed. 1. 46. 


reins, 
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t wor 
vecriond, &e. * 
neatly fefernbls each other, it was no ims 
proper T heme 'for an Wdvotare" to infiſt on 
the Compariſon; ad to dene what was 
properly levyihg'ef War within the Statute 
of 2 5 Ed." and Whether che Indictment 


Enemies, than that of Tevyin 
uy Dominion 6P\ZBnp land + 
Thete Was she Thing offtr'd, which 
your Lordſhip theught fit to! wake no No- 
tice of; and that Was the Statutes Pd: 6. 
1. Whickr W feed in the firſt Year of 
Queen Mar, By that Statute it was made 
Treaſon to r om the Ring any of l 
Caſtles "or Hott," e or dther hrs cation of 
War ; of amy of" h Ships, dr Ordinance, or 
Artillery. So that it ſtems this Offence 
was not counted Treaſon by the Statute 2 ˖ 
Edward zus before tht" Time: And yet 
this was thought lo hard- Law, that the 
Words of the Repetl: are very remarkable ; 
and 'tis there dechtd, that the Stute of 
every Hing tonffters' hore fr d by the Love 
and Favour of there Subjiths toward: their 
Sovereign, "then TH the Dread and Flar 
Laws made cb brd Pin ern 
und xtreme Puniſeme miu Mar: 1. 
And that Laws Made without t 
rene Puniſt ment ard "for" the" g. or 
1 D 


better 


levying of War, "do bs. 


Hould not rather have been for adhering to 
ng War within 


Py 
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|. better lept: Therefore the Qu eengid re, 


3 that Statute, to prevent the Miſchie/s 
. 1 yy = pl 
ö NosL xs and others to 88 AMEFUL Deaths. 
So that, my Lord, it was very proper to 
1 have conſider d, whether the Offence laid in 
5 the Indictment, of ſefing and detaining the 
. Town of - Preſton in a trezterouws Manner, 
i does remain 'Treaſon at this Day, or whe- | 
N ther the fame be old and abrigated Treaſon. 
If this Objection prove a good one (as I 


. ſee no Reaſon to contrary) then the 

W Conſequence will be, that (whatever be- 

| comes of the unfortunate Indictees) the 

Heirs of the Perſons convicted may reveric 

the Judgments: And I doubt not. this Ar- 

gument, manag d by a learned. and able 

Advocate, will be to be found of ſome 

This Argument will be of more Force, 

becauſe it ſeems to have receiv'd ſome Sanc- 

tion from an Engliſh Parliament: For 

when King Charles I. (foreſeeing the Breach 

that was like to be made upon bim) would 

have taken Poſſeſſion of Hull, the Lords 

and Commons juſtify d the Governor in his 
Refuſal to admit the King 

. 1 will not pretend to juſtify all the AGi- 

ons that did precede or attend that wc. 


able Rebellion: But at the Time of 2 


wel 


Entrance into Hull, the Ci- 
vil War (I thi c) was not + There- 
fore the greater Regard iv to be had to the 
nof the Parliament; for at that 
Time they were full of Addreſſes and Pro- 
teſtations of Loyalty to the King, tho af- 
_— they pretended to levy War againſt 
im by his cum Authority: But I never 
hear by whoſe . he was murder d 
before his own:Palave. | 
But I will not now offer oer down any 
gtrictures or Remarks on the Indictment 
— * other P That Su 
properly be the Buſineſs of an- 
her Tis if I ſhall hereafter find my- 
ſelf 1 — commenting upon the Prin- 
ciples of Laws. The main Thing T deſign 
by this Preface, is to vindicate that ¹ Li- 
berty of Speech which belongs to hs Pro- 
feſſors of Laws, in order to obtain a J 
aud righteous Deciſion of their Cauſes.. 
Lord Chief Juſtice Hal- 
was remarkable for his patient hearing of 
Trials; and for that Reaſon was, by — 
People, thought not to give that Diſpatch 
to Buſineſs, which others fince his Time 
bre valu'd themſelves upon: But his Rule 
was, Let us ſtay à little, and we ſhall make 
the more Haſte, - 
oy Man is-ſuppor'd to be inen, rl 
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che Law finds him guilty. And therefore, 
when we: plead for any Perſon, that is call d 
a Criminal, we do however-plead for an 
Innocent Man. And "twill, be but a taunting 
Expteſſion, and unworthy the Bench, to 
enquire. of us, bat are you an Engliſh. 
man! What will you. juſtiſy Rebellion! &c. 
I thipk/the, Rule of Sit Matth+ Hale to be 
our perfect Juſtifecation; For when he was 
a Pleader, one aſk' d him, How he (who 
was known, to be a Man ot ſtrict Religion 
and. honeſt Virtue) could. argue for an un- 
righteous Cauſe? He very wiſely reply 'd, 
that he knew net a Cauſe tp be unrightecus 
till it was try'd: For as there were ſome 
People, who repreſented their Cauſes in the 
faireſt Colours, ſo there were others, that 
knew not how to ſtate the Truth of their 
Caſe to any tolerahle Advantage; and that 
he had found many Cauſes that ſeem'd fair 
and plauſible, prove othetways.upon tryal ; 
and” ſome Cauſes, of which he bad con- 
ceiv'd an indifferent Opinion, were ſound 
upon Scrutiny to be very honeſt and up- 
a n: 
l And as the Law ſuppoſes a Man inno- 
cent before the Verdict paſſes upon him, ſo 
it has fene'd the Circumſtances of his Trial 
with certain Forms and Solemnities, which, 


if religiouſly obſery d, will carce fuffer an 


innocent 


Fa} 
7 nocont” Mam to peri 5 cho pol lerer 
by (according to Lab Fe, be, Akim) 
a guilty Perſon may eſcape Puniſhment. 
Therefore what Provocation bad your 
Lordſhip to charge me, or my pch- Client, 
with Trifling and Impertinince, or "inkin 
thoſe legal Challenges to the Jury, hic 
the Law and the Wiſdom of our Anceſtors 
have provided in Favour of Life? Or why 
ſhould your Lordſhip | reproach” me with g- 
norance, for 1 to make 
ſme of the following Inquiries?” b ee 


. Wherber the Jory-man was an 2 5 
zliſeman born? al 


2. If he drag of the Grand. Jury that 
found the Bil? 


"vo" 


z. If he was a Freeboldbr i in the County: ? 


: What Was the > yearly Value of that 


Freehold ? G6 
5. If he 'Bo'd Th the County al at the Time 
of the Summ on? 


b. Whether be were by Profedlion 2 
Butcher 2 © | | 


The firſt &* theſe Queties 1 771 
bought to be the Right of an Engliſh Sub- 


kf, Indeed a bare er is to be try d per 


nedicta tem li never knew (ſo far 1 | 


ines my I bree fl your Le - 
| orm 
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1 
form d me, that, every Freebahler wa 
Native: I. was of Opinion, that if — 
teigner had purchas d. a F I 'twus for- 
feited to the Crown; and I. how dy yet 


convinc'd of Tony I was in 
Error, I was decei by — 201 11 


eee 
Sr ee gp 2 cap. 3. 


Which enacts that, no ſudiffor ſhell be put 


in Inqueſts upon Deliverance of the In lic. 
tees, if be be challeng d for that ſame Cauje 
by him which is ſo za, and I thought 1 
Query in the 
Allowance of the Lord Chief Jaſtice Holt 
upon the Trial of Mr. Cook... 

As to the fifth Query, I rely'd upon the 


| — of Weſtminſter 2. cap. 38. which 


ong other d ine requires, that 
the Fo, Jurymen dwell in the County at the Time 
of the Stummons.: . 

The reſt were fo obvious, that 1 did not 
perceive your Lordſhip . * d at 
the Queſtions. 

Aſter the Trial bath 1 FU lenny 
enter d upon, and the Witneſſes have been 
examin'd on both Sides, and the Advocates 


* had a fair and patient Hearing, they 


2 — n 


tl 


have do farther Care and Conſideration of 


the Cauſe, but Fiat juſtitia, ruat cum. 


Laſers in all Cauſes, whether civil or cri- 
: Some utter 
tot —— the 


the Jury, as judging agaiaſt Evidence and 
] have known ſome chatge their Counſel 


with the Loſs of their Cauſe, by an 


minal, are very apt to griee 
their 3 againſt . 
moſt part unjuſtly, in my 
tion ;) others vent their 


to utter all the Im 
fed into a Brief: And 
tuoſity of the Client 
ſome — that are 
pertinent ; and therefore: when a Court 

conſidets that Counſel do but pen 
ere, and ſpeak in the Penſm of their Client, 
they will be apt to overlook any Digreffions 
that are foreign to the Cauſe: And. the 
Lord Chief Juſtice Feffertes had a very 
good Method to cure the Impertinence of 
Clients, when he'perceiv'd them teaſing and 
prompring — Advocates to utter Argu- 
ments an ons improbable or i | 
nent, 1 deny not, dre — abr 1 
behave mfr and affront the Court, or 
utter any T to the Duty, Re- 
ſpect and — is Fry ark frat 
tors, they may be properly animadverted 
upon; But if a Count ſhould: 0 fur mi- 
ſtake 


ies that are 


very often the Impe- 
puts the Coun ſel on 
and im- 
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| Nuke he Chaſe nden uf Biviaſ1or inpropef 


Arguments, I: {ee nd Other Toniſhment ys 


dieſerves, but that of eh Wel. 


neſs, and Derelidiam of hi Chents, ,';- 
There are ſome Advocates 


= 


able Worth; Mho are yet Io diſtruſtſul 


2 wie and iat ned Judge What they think 
may be —— — 
in ſuch Caſe a candid Juſtiery will affiſt 
the Modeſty of ther Matyytnd! H out of 
him What thall make him: tonfpicuos to 
the World. Tas h fuel) Audulgemre and 
Favoun that) ip ſt od the 
Diſcovery of yEẽjve- Merit; and therefore 
the lilee Candour! ul? betüme your Ad- 
vancement to the Bench and will induce 
you fathet to pabdem the Defectꝭ Cf Or 
tory, than npbraid tif Advocite;-to the Re. 
proach and Scandal of his Profeffion or Un- 
derſtanding-. 541 i or Hod . 


great Scope ib gtven;:motiohlyHfor denying: 
ſtri Proof, but oft ertenuauing untl allevi- 
ating the ſuppos d Crimt and cn of did 
ing tlie ſtrict Words foot thoſe Laws upon 
vrhich the Party ſtands s Accus cd: And be. 
Aa | 0 


Cauſes, - eſpecially thoſe that eoncern Life 


of a Jury (as is allow'd. in ſome Countries 
from the Sentence of the Judge) there lies 
ſome fort of Equity i in the Breaſt of the 
Judge and Jury, to mitigate the Rigor of 
Law, This daily, happens in Indictments, 
of Murder, where the Jury give nat a direct 
Anſwer of Guilty or not- Guilty to the 
Charge in the Indictment, but find it Man- 
ſaughter, Changermediy, or Eee; 4 
as the Rule of Equity inclines then, + 

Your Lordſhipds / not ignorant what. Woe 
ble Fields of expatiatipg in Favour of Life 


were us d by the Roman and Greet Ora- 


tors; and I do not think that leſs Scope 
ought to be indulg'd to Engliſh Pleadets: 
Lam lure, that if [ thoug ht myſelf capa- 
ble of imitating their Pesteclion, I mould 
think my ſelf — oblig d to do, my beſt 


for my Clients. 


The Opinions of Witneſffes 7 * i 


nothing of the Fact whereof the Party 


ſtands accus'd) are allow d by our Courts 


5 a tull Teſtimony, both in civil and cri- 


minal Acne. We do well femember the 


ulation of a black Crime that fell upon 
i worthy Gentleman g who, in all Proba- 
bility bad fallen a Jacrifice to his Accuſets, b 
if be had not been preſerv'd by the learned 
Auguments and Options of ſkilful Surge 
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if or Lordſhip would bow iently 
indulg my Client half au Raule: Time, 4 
in the Examination of choſe | 
D. PRE noble and aorthy 3 who 
bi a, were ſummon d to give Evi- 
Wes; | dene of ihe Nature of | Seren. 
2 "My (ders, Tiſbonld-haveithought my 
../ + (Client wathaut'Canſe: of Com- 
plaint; and I ſhould have acquieſced in your 
Lord(hip's learned; DDeterarination': Or if 
the Jury had allow'd Rieu che Benefit of « 
Special Verdict, ;Four-uLordlhip's FJiſlice 
would have been c ing he 
Arguments of thoſe h are better capaci 


tated to \Muſtrate:that Subject, chan bs 


preparld WW devil 01-1013 il) 6.4 

There was no Danger chat beef my 
nean Abilities ſhould ay any thing that 
would influence the Jury to give an n- 
rightegus Verdict; and your Lords C. 
pacity, which is ſo much ſuperior to mine, 
would have ſilenc d hat was impertinentiy 
offer d: But if I had hinted any thing that 
might have been of Weight to the firing 
of a Man's Life, your Lotdſhip's Homur 
and- Canſcience would have directed you to | 
improye the Argument for the Advantage 
of your Fellow-· Su W i 

For the Trial 33 (rather than 
the Man) being the 2 Part in the 


Tr 


b bi 
Trial of a Priſoner, no Queſtion i is eG. 
that may extenuate or purge that Crime. 
Thus in ſome: Caſes of the Trial of a Wo- 
man for F elony, your Lordſhip does admit 
a Queſtion to wi Guitr, by enquir- 
ing if ſhe was compelld thereto by Dureſs 
or Commands of her Huſband; which is 
a Queſtion that nn than denies 
the Fact. 98 

80 in aten Ribellons, ö this Evidlence 
of Force and Compulſion is rather a Miti- 
gation of the Offence, than a Denial of the 
Crime: Vet this Equity is reſervd in the 
Breaſt of a Jury to conſider. And if your 
Lordſhip had admitted. the other Queſtion, 
about a Capitulation to Merry or Dijere- 
tion, and inform'd us by your learned Opi- 
nion, whether it amounted to the Purga- 
tion of the ſuppos d Crime, it might have 
been of infinite Satisfaction to an ignorant 
Priſoner, or his more ignorant Counſel, © 
I fear 1 have too much tit d your Lord- 
ſaip's Patience with a long Preface : But I 
muſt crave Leave to detain you a little lon- 
ger, ti have made ſome ſhort Remarks 
upon thoſe Caſes you quoted to the Jury. 
did not think myſelf  oblig'd to cap Caſes 
againſt my Client; and if they had been 
urg d by the Counſel on the other Side, 
would have endeayour'd to have given a 
modeſt 
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modeſt Anſwer, without impeaching former 
or late Judgments; Neither do I think my- 

ſelf ty d to believe every Precedent in our 
Law-Books to be good and ſubſtantial Law; 
nor does your Lordchip tbink yourſelf 
oblig d to follow every 1errnoneous Opinion 

; ther . deliver d, When your own judicious 


1 pinion eee a better-Cauſe of Judg- 
| men . 1803) Dass 


| For the Judges being Lex: Joquens, and 

| | | ſubſtantial Reaſon being the only Founda- 

| tion of Law (where the Law is not Lex 

ſeripta,) your Lordſhip cannot be bound 

by Precedents againſt Reaſon (tho they 

1 ſhould happen to be Reſpasſa prudentum; 

FY which is the true Occaſion of different 
Judgments in our Law-books;- 

| The Cafes which your Lordſhip cited, 

EZ were thoſe of the Rabble that aſſaulted the 

| Archbiſhop's Palace in the Reign of Charles 

I. the pulling down of Bawdy-Houſes in 

the Reign of Charles IL. and that of demo- 

liſhing the memoarablen Meeting - Houſe of 

Daniel Burgeſs, . in the, Reign of Queen 

Anne : And I think thoſe Opinions of the 

Judges, which, puta Stop to the-Execution, 

were the ſafeſt to follows for your Lord. 


| ſhip ſees the Gradation in Con victions of | 
Treaſon, from a.Palpoe.toa Bawdy- Houſe 
0 


and from a Bae e uff 
* . : cue. 


TT. 

uſo, I dare believe that thoſe, who gave 
Dos in the firſt, never thought 
the Precedent would be ſtretch d to the two 
laſt. And this ſhews the Danger of de- 
parting from the Words of Penal Laws, 
and will, after two or three more Caſes, 
render the Doctrine of Treaſon, as uncer- 
tain as it was before the Reign of Edward 
III. which caus d that memorable Statute 
which remain'd as the Standard of Treaſon 
for many Reigns. ne 

Theſe Caſes (in my poor Judgment) have 
overthrown the Diſtinction of Routs, and 
unlawfu! Aſſemblies, and have ſuperſeded 
the Uſe of the Statutes on that Subject, and 
ſeem to contradict the various Methods of 
expounding Statutes, laid down by my Lord 
Cote, and other Writers of the Law of 
England; tome of which are to be Benefi- 
4/ly expounded,” and others to be taken 
lily according to the Letter. 

And this I take to be the true Difference, 
between Divine and human Laus, where 
ele are reduc'd to Writing; that the firſt 
ae to be expounded according to the Spi- 
it, and divine 8Senſe, but the latter are to 
be ſtlictly interpreted, according to the 
ade and Letter of the Lac. 

| hope that what I have written is not 
arable of Miſconſtruction: I am ſure I 
have 
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myſelf happy, if it may any way contri. 


| me and my Brethren an, the Liberty. of 
| Lordſhip, in the ditficult Taſk of deciding 
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have endeavour d that-it ſhall not give jug 
Offence to your Lordſhip; and ſhall think 


bute to ſet me right in-your Lorddbip's Opi. 
nan; and that you; may hereafter indulge 


between right and wrong 

If 1 | hall at any Time hereafter urge 
Arguments improper, or miſpend your 
Lads, Time by, rolix, or . tedious 
Speeches, I flatter myſelf. you will conſider, 
that they who ſtand in my Place, are like 
the Prieſts of the old Law, who 
Lev. xxiii. i · wave then Sea in ile Ear; 
and ' tis your Lordthip's Wijdew, 

as well as Duty, to ſeparate the heat from 
we Gig” e bx 455 
And I beg your Lordlhip--to conſider, 
that tho* our Amplifications may. paſs into 
Air and empty. Sound, yet your Lordihip's 
Decrees remain as Precedents and Direc- 
tions to future Ages: And if, thro'.Halte, 
Impatience, or want of due Information, 
you ſhould eſtabliſh any erroneous Princt- 
ple, this may affect not only our, but your 
Lordſhip's own Poſterity; nay, the Prov. 
dence of God does very often Punith, Men, 
by thoſe very Laws and which they 
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have 


[ xxxi/} | 


have advanc'd for the Deſtruction of others. 
Thus Haman ſuffer'd by the fame Means 
Fe had contriv'd for Mordecai. But what 
need I travel to the Ea for à Precedent, 
when our own Hiſtories furniſh us with 
ample Teſtimonies of Moe, denouncd 
upon thoſe, who decrie unrightoous Derrres ? 
No doubt Frefilian, Empſan, Dudley, Lord 
Cromwel, and others, were great Favorites 
to their reſpective Princes, and thought by 
their Zeal (in ſerving their Mafters) to ſigna- 
lize their Loyalty ; but they found, to their 
Sorrow, the Thongs they had ſtretch'd,- 
were made a Scourge to Wet own: Backs. 
Now nrighteous Detrees may be pro- 
nounc'd two ſeveral Ways, either when the 
' Judge does it thto Corruption, 42 or 
dolicitation of blood thirſty Ma- 
nagers; as was the Caſe of Na- 1 Kings xxi, 
bet, who was made guilty. of 
Treaſon only for the Sake of his Vineyard. £ 
Or elſe an rnrighthlns Decree- may paſs by 
der- much Haſte in the Trial, without a 
due and careful Examination” of the Wit- 
neſſes. 1 hope the whole Nation will ac- 
quit your Lordſhip of the former: But the 
_— was the Caſe of Suſanna, who, by 
be Moſaica Law, was condemini'd for 
Ales, and yet, I find the Judges not ; 
«us of Corruption, but Haſte and Neg- | 


ligence 


fore him upon mercileſs Proſccutions, 


L 
ligenct, without a due and critical Exam. 
ination. No doubt they had full and am. 
ple Evidence to juſtify their Verdict; for 
two grave Elders had given an agreeing 
Teſtimony. This was conſonant to Law: 
But nevertheleſs, thoſe who paſs d the Sen- 
tence, were call'd Fools for ſo doing, without 

Examination: Are ye ſuch Fooli, 
Vine 48. ye Sam of Iſrael, that without 
el en, Examination or Knowledge of 
the Truth, ye baue condemn'd a: Daughter of 

Ifrael? Vet in all Appearance, a juſt and 
impartial Trial had paſs d upon her; but 
thro' Haſte, or Negligence,” a due and pro- 
per Enquiry had not been made into all 
Circumſtances, neceſſary for the Defence of 
an innocent Woman. 
If a Judge iucline his Favour to any 

Side, it ought to be to that of the Serer. 

This was the Principle of Sir Matthew 

Hale, one of your Lordſhip's Predeceſſors 

(ſo often mention'd in this Preface;) who, 

under the Uſurpation of Cromwel, protected 

the Cavaliers, when they wete brought be- 


and, after the Reſtoration of the King, 
ſcreen d the Republicans from many Severi- 
ties. This ſhew'd the Man's Diſpoſition 
inclin'd to Mercy, 'The like Moderation 


15 
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is commended - in Pomponius- 
Atticus, during the diſtracted Corn. NM. 
State of his Country, and the ra” 
Prevalence of different Factions. 2 
Your Lordſhip is ſkilld in Logical Art; 
and perhaps, may draw ſome Concluſions 
from theſe Premiſſes: But I am not an- 
ſwerable ſor the, Conſequences of a Prin- 
les? ] can proteſt my Innocence, that 1 
have not defignedly faid any thing diſre- 
pcctful or undutiful to your Lordſhip. 
I ſhall only wiſh, that when your Lord- 
ſhip ſhall appear before the Great Judge of 
Heaven and Earth, you may not want an 
luterceſſor to plead your Cauje, againſt the 
malicious Accuſer : Nay, 1 hope and pray, 
that your Fudge. and mine may be our Ad. 
vcate; and beg your Lordſhip to practiſe 
that which is your own. Hope and Expecta- 
tian; chat when any Priſoner appears be- 
tore you, you will be both his Judge and 
Advocate: And as you defire a Mitigation 
of your 5701 Offences at God's Hand, fo you 
Will (a5 {ar as is conſiſtent with Juſtice) mi- 
gate the Accuſation of thoſe who ſtand 
betore you, for a Sentence of Lie and 
Death. | 
And God give you Wiſdom in 
your Heart, to judge his People Ecclus 45. 26. 
m Righteouſneſs, that their good 
9 Ding, 
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Things be not aboliſbd, and that their G lrg 
may endure for ever, I ſhall conclude all 
with the Prayer of a Reverend Prelate. . 
O Domine Dominorum, & Rex Regum, 
Memor effo Principum omnium, ques | 
Dignos deputaſti qui in terrd regnarent. | 
Et imprimis memor eſto | 
Regis noſiri Deo cari, 
Et magis magiſque cooperare 
Et ſecunda eum in omnibus: 
Loguere ad ipſius cor bona, 
Propter Eccleſiam tuam, >, 
Et omnem populum s © 
Largire illi altam & 
Non eripiendam pacem, 
Ut in ipſius tranquillitate 
Quretam & tranquillam vitam agamus, 
In omni pietate & caſtitate. 
O! a quo ordinatæ ſunt Poteſtates, 
Largire iis qui in Palatio eminent, 
U in virtute & timore tui emincant 
Concilio, ſanctam tuam prudentiam 
Proceribus, mbil ſacere contra, 
Sed pro veritate valere: 
Judicibus noſtris, Fudicia tua, 
Et judicare in omnibus omnes, fine 
Præjudicio, vel in alteram partem declinand:. 
Prec. Andr. p. 51. 
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Of Laws in general. 


T eme Tü he 
elaborate Works of learned 
| £| >> Authors, who have beſtow'd 

their Pains on Treatiſes of 
N A Laws, to ſay any thing con- 
cerning cheir Nature and Original: But be- 


cayſe 110 Writings of learned Men are not 
luited to the Capacity of every Reader, . 


and {or that J have deſign'd this. ſhort 
F 2 1 Treatiſe 
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Treatiſe for the Benefit of my Country. 


men of the meaneſt Capacity, in order to 


rectify ſome Notions, which too much pre- 


vail, ſo as to become vulgar Errors; I have 
deſign d this Chapter as a Preface to the fol- 
lowing Diſcourſe, wherein I ſhall endeavour 
out of Love to my Country, to lay down 
ſuch Principles as (if follow'd) may be for 
the Honour and Credit of our Laws; for 1 
can, without Vanity, affirm, that I always 
have the Intereſt of my Country at Heart, 
and ſhall prefer the Public to my private 
Intereſt. PR 

.*. Thoſe who have written of Laws, how- 
ever they may vary in their Definitions, do 
all agree, that L AW is the Rule by which 


good Things are commanded and evil Things © 


prohibited. | Ko 

__ *Tis certainly for the Benefit. of Man- 
kind, that they ſhould ſubmit to the Rulc 
and Governafice of Laws: For 'tis only by 
their Maxims and Authority that Peace is 
preferv'd in the World ; and if every Man's 
Vill were the Meaſure of his Actions, the 
World would ſoon degenerate into a worle 
State than its . primitive Chaos, and Man- 
kind would be the unhappieſt Part of the 
Creation; therefore their Safety and Happi- 


neſs is fenced about and circumſcrib d with 
certain 
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„ 
certain Laws, as a Guard and Defence to 
ſecure their Felicity. 

t is reckon'd none of the leaſt laben 
of the Care and Love of God to Mankind, 
that he brought Men out of the howling 
Deſart to plant them in Cities, and gave, 
them Laws to live by. 

For whatever ſome. Men talk of natural 
jnſtinct and natural Reaſon, tis manifeſt, 
that the Revelation of - God's Will to Men 
has been the only Means of reducing them 
to Order and Society: And however that 
Revelation may be obliterated in the Minds 
of thoſe who follow not the true God, and 
however their Manners may be degenera- 

ted, yet we find that thoſe poor Wretches 
whe have 9 Notzon of 4 God, are wholly 
void of that Reaſon which ſhould unite 
them into Societies. 

All Laws are divided into Divine and hu- 
man Laws, Divine Laws are thoſe Laws 
which were either deliver'd by God him- 
af, as the Guide of our particular Actions, 

or elſe hy him planted in the Reaſon and 
Nature oi Man, and are therefore call'd the 
Luvs of Nature: Tho' it muſt be confeſs d, 
at thoſe human Laws, which do not con- 
tradict the Laws of God have the Charac- 
(er of the Divine Law imprinted on them; 
b*cau's where God Almighty has not pro- 
hibited, 
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' 
1 hibited, or commanded any thing, he bas 
0 oY left them to their Diſcretion, * and 1 


1 what Manner Laws ſhall be enacted for the 
| : Good of Society; and by giving a general 
i Command to obey Magiſtrates, he has given 
N to Human Laws a Divine Sanction. 
9 Wm 
1 C HAN . 
| Of the Laws of GOD. 
3 FR*HE Laws of God are thoſe Laws 


1 _ . which he has been pleas d to give 
4 Mankind for the Guidance of their Acti- 
ons. Many of them regard the outward 

Polity of Cities and Families; others do re- 

gard their religious Worſhip ; and ſome again 

relate to the Government of their private 

Thoughts and Actions. Thoſe that con- 

ceri the Civil State of Mankind, mult be 

taken and underſtood according to the ex- 

preſs Letter of the Law; but many of 
- thoſe which relate to the private Govern- 
ment of Life muſt be underſtood in a Spt- 

ritual and refin'd Senſe, which will not be 

the Subject of the preſent Treatiſe: Nei- 


ther ſhall I concern myſelf with thoſe Laws 
which 


151 
which relate to the civil Polity and Go- 
vernment of States, which are applicable to 
the Affairs of Peace in the Diſtribution of 
Rewards and Puniſhments ; but ſhall only 
take Notice of ſuch Laws which concern 
the Affairs of War with foreign Enemies, 
or Tumults and Rebellions within the Body 
of the Republic. 

As God Almighty is a merciful Creator, 
ſo when he punithes Mankind by y commit- per 
ting Wars, he has ſettled and appointed certam 
Rules and Conditions upon which he will 
have the ſame manag'd; and has given Di- 
rections, not only how a War ſhall be begun 
and carry'd on, but has commanded how 
Captives hall be treated that are overcome 
in War. 

As to the Beginnings of War, he has 
commanded, that upon Approach to any 
City, before Hoſtilities are begun, Peace 
ſhall le proclaim'd unto it, Deut. xx. 10. 
which Practice continues at this Day, in 
nc Summons that is uſually ſent by the 
Genera! before the Army opens their 
Trenches. And if the City ſurrenders, or 
lubraits to Mercy, and makes an Anfwer of 
Peace, every Life is ſav d, and the Inhabi- 
ants are only to be made Subjects or Tribu- 


aries, 


This was the Ground and Foundation 
| of 


FR 
of that Meſſage that was ſent to the Benja- 
mites by the Jews before they began a civil 
War: For when a Levite's' Wife had been 
ſhamefully abus d and murder'd, the Jews 
firſt ſent a Meſlage to demand Satisfaction 
and a Surrender of the Malefactor, (Fudge, 
XX. II.) and becauſe that was deny'd, 3 

bloody civil War enſud. | 
And the Practice of our wiſe Anceſtor: 
. was copy'd from this Example. For in tbe 
Beginning of Inſurrections and Rebellions 
twas uſual to iſſue a Proclamation, offering 
Mercy to thoſe that ſurrender'd; with the 
particular Exception of a few, who were 
the firſt Ringleaders and Raiſers of Com- 
motions. WEST 5 
All the Laws of God are ſettled upon 
the ſure Foundations of Mercy; which is 
the chief Attribute of God himſelf, whote 
Works of Mercy, we are told, do exceed al 
the reſt. 2 | 
If God Almighty had not eſtabliſh' 
ſome Rules of Mercy in the Proſecutions 
of War, tis likely that Mankind, when 
they had undertaken to avenge their own 
Quarrels, would have degenerated into the 
Fierceneſs of wild and favage Beaſts; a 
we ſee the Practice of the Indians, and 
other unciviliz'd People at this Day. 


And the End of a juſt War being the 
| Repa- 
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Reparation of Injuries, and ſettling a bir 
and honeſt Intercourſe between Nation and 
Nation, "tis fit the ſame ſhould be proſecuted 
with ſome Meaſures of Honour and Ju, 
ice. For if the Paſſions of Men be in- 
dulg d to Acts of Cruelty and Reſentment, 
the Difference will increaſe till it becomes 
irreconcileable, and will protract the War 
till one of the contending Nations is ex tir- 
pated; of which many Inſtances are to be 
given. 

Therefore all civiliz'd People, eſpecially 
thote who have the Knowledge of God 
and his Laws, do not carry their Reſent- 
ments beyond the Rules of Henozr ; but do 
fabric to thoſe Laws of War, by which 
the tulion of Blood is ſpar'd, * a Way 
eltabliſu d for ſettling future Peace and Unity 
between the Nations at Variance. 
The Romans had a Court or College 
which was call'd Col, egrum Fecialium. This 
doriety is faid by Dionyſus Halicarnaſſers 
fo have been erected by Numa Pompilius; 
and t 1 Zulſineſs was to conſult and deter- 
mine of Leagues and Confederacies, of In- 
jurizs and Oppreſſions done to their Subjects 
or Allies, of Embaſſies, of denouncing 
War, making Peace; and the Laws re- 
ng to this Subject were call'd Jura Fe- 
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But the Jews had a more ſure Rule to 
walk by in the Proſecutions of their Wars. 
For they had the Privilege of conſulting 
the Oracle of God. Thus we find David 
enquir'd of the Lord before he ventur'd to 

| relieve Keilab, which had been 
1 Sam, xXill. beſieg'd by the P hiliſtines and 
after he bad deliver d the City, 

and was about to take Shelter there from 
the Fury of Saul, Who was approaching 
thither with a great Hoſt to ſeize him, he 
again enquir'd of God, If twas ſafe for him 
to tatry there: And having receiv'd an An- 

| ſwer, took Care to ſecure him- 
I's Judg. xx. 28. ſelf by F light. The like En- 
| quiry was made by the Jews 
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| before they made the laſt fatal Attack upon 
| | the Benjamites. They had alſo the Direc- 
4 tion of the Holy Spirit of God in the Pro- 

phets, upon whole Advice they would ei- 
| ther proſecute or ceaſe to make War, Thus 
L we find, that when Rehoboam had gathert 
1 8 an Army, to recover that Part of the King- 
|| dom which had revolted from 

1 r Kings xii. him, he was immediately oblig'd 
to diſband them by the Advice 
of the Prophet Shematah. 

The Manner of their making War may 
be gather'd from Numb. x. r ad 1 he 4 


* * 4 


« Their Preliminaries to Fight- 
© ing were theſe; The Prie 
«© was to found to Horſe; the 


and Order of their Camp may 
Numb. ii. | 


CHAP. I. 


by which ſeveral Kingdoms are 
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Air usd to be martial and awak'nipg ; 
© then one of the College of Prieſts was $24 
© pitch'd upon to make a Speech to the 

+ Soldiers, and to encourage them to behave 

© themſelves well, from the Topics of Inte- 

© reſt, Honour and Religion: The Manner 


Le 


Of the LAW of NATIONs. 


E Laws of Nations are thoſe Laws, 

which are us'd and receiv'd by all 
Nations; and are the common Principle _ 
(as it were) _ | 


Collicr's Dic. 
'verb. WAR. 


be ſeen in 


NN 


compacted into one Society. And the Laws 


of civil States and Kingdoms are but the J 
Species of the Laws of Nations ; for the | 


Law of Nations is the Rule of 


all People, | 


which natural Reaſon has eſtabliſh'd among 
them, By ſome tis call'd the Law of Ne- 
ture; and is ſo ſacred, that tis the Rule pt BP) 
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kind would be a perpetual War: For every 


another, as Occaſion or Opportunity offer d; 


worſe than that of ſavage Brutes: For 
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Equity and Practice of all Kingdoms, and 
is firmly eſtabliſſid, and made immutable 
by the Providence of God; And he has 
plag'd the fame in the Heart and Mind of 
Man (as in living Tables, created after the 
Image of God;) for there is nothing ſo 
neceſſary for Man, as certain Rules and 
Principles of orderly Living. 

'Tis by theſe natural Rules that any 
Peace and Commerce is preſerv'd in the 
World. For it Nations did not ſubmit to 
and practiſe thoſe Laws, which are call'd 
the Laws of Nations, the State of Man- 


Nation being independent of each other, 
would be ty'd to no Rules of Right or 
Wrong, but would rob and prey upon one 


which would render the State of Mankind 


among thoſe, Lite will conſort with its 
like; Sevis inter ſe convenit urſis : But we 
ſee Mankind ſo ſubject to Strite and Vart- 
ance, that they are ſcarce to be reftrain'd 
from Rapine, Violence, Murder and Op- 
preſſion, by the ſtrongeſt Ties of Laws, 
whether human or Divine. 

Cicero calls the Knowledge of the Laws 
of Nations an excellent Science; for that it 


rreats-of the State of Kings, People, and 
* foreign 


Faw}: 


* 


foreign Nations, and is chiefly converſant 


in the Affairs of War and Peace. 


The Footſteps of theſe Laws may be 


trac d in the Holy Writings, in the Pandecis, 
Juſtinian Code and other Authors, both 
Cre and Latin; whoſe Teſtimonies do 
amply declare what has been receiv'd as 
ſuch, by Infereaces drawn from natural 


Reaion, and from the Cuſtom of Nations: 
And therefore, whatever has been deter- 


min'd thereon, at divers Times, and in di- 
vers Places, can be nothing but the Reſult 


and Concluſion of the Principles of Na- 
ture, or common Conſent of Nations; which 


Con/int has been eſtabliſh'd by Treaties, 


Agrecments, and Confederacies, and are no 
leſs binding among Nations, than Laws 
made by general Conſent do bind particular 
A.nzdoms and States. 
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CAR 
Of PUBLIC FAITH. 
trincipal Part of the Law of Nati- 
ZX bis that of Public Faith, and is 


the only Tie or Obligation by which Peace 
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is.preſerv'd among them, and has the aud 
Force between ſeparate Kingdoms, as Laws 


have in particular Societies: For there being 


no ſuperior Power to enact and enforce 


- Laws, for the Government of ſeveral inde. 


pendent Kingdoms, their Peace and Amity 
xs maintain'd by the Obſervance of Public 
Faith, and a Breach of that Public Faith 
3s a ſufficient Ground to commence a War. 
The Laws of Nations do require, that 
the Subjects of each other do paſs to and 
fro upon their lawtul Occaſions ; and where 
this Commerce is interrupted, a Breach of 
Faith enſues; 

Tis by Virtue of this Public Faith, that 
Embaſſadors, and even Heralds and Trum- 
peters, are permitted to paſs and repaſs in 
Safety; and no other Security for Peace or 
Truce can be given, but that of Public 
Faith, e 
But this Public Faith does not only te- 
gard different and diſtinct Kingdoms, but 
is Part of the Law of every particular State, 
and is that which enforces Obedience to 
other particular Laws, For all Laws may 
be divided into private and- public Laws: 
Thoſe which concern the public Benefit of 
the Common- Wealth, are no Man's patti- 


cular Property, tho“ every Man m— 
Ds” | Advas- 
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Advantage by them, in the Utility that ac- 
crues to the Public. 

The Oaths that are taken between a King 
and his People is the Bond of this Public 
Faith; and every Magiſtrdte and public 
Officer gives this Security of Public Faith, 
for the faithful Diſcharge of his Duty. 

The Roman Law reckons, that Money 
paid into the Treafury 1s ſo paid upon Pub- 
ie Faith, like as we do Money paid into 
the Funds of Parliament; and the Embez- 
zlement of this Money is a Breach of Pub- 


lic Trujt, and as ſuch is to be puniſh'd, . 


and a Damage done to the Public is more 
orievouſly to be animadverted on, than 
that done to particular Perſons. 

Eut the Public Faith of a Kingdom is 
more conſpicuous in the Trafatus that is 
between a King and the States of his King- 
dem; where the mutual Promiſes and 
Treaties between each other are held ſaered 
and inviolable: And Laws made by a King 
and his People are ſo many public Con- 
tracts and Agreements, 

But there is alſo a Public Faith between 
Governors and particular Perſons: And tis 
in Virtue of this Public Faith, that private 
Pertons, going and returning from the King's 
Courts, as Sun or Witneſſes, have Free- 
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— — ow oo oy —— ( —— — RL ts nts 


dom from Arreſts ; and Members 90 the 
oreat Oouncil of Parliament have the ame 
Protection in going, ſtaying, and returning 
for a certain ſtated Time, before and aftes 
the Sitting or Riſing of any Parliament. 
*Tis in Virtue of the fame Public Faith, 

that thoſe who commit Piracy or Robber ry; 
do ſurrender themſelves upon the King's 
Proclamation, and thereby obtain the Bene. 


to, without any particular Pardon; and if 
they ſhould be indicted for the Offence, the 
Public Promiſe of Pardon is a ſufficient 
Purgation of the Crime. 

And there 1s alſo a like Promiſe of Par- 
don imply'd in the Caſe of Approvers; and 
this upon the Ground and Foundation of 
Public Faith. 

And this Public Faith extends even to 
Treaties with Rebels and Traitors. But 
this being a nice Subject, and fit for the 
Conſideration of an abler Writer, I ſhall 
refer the Reader to thoſe Authors who are 
of much better Authority, without enume- 
rating the Particulars betete weh Treaties 
are applicable. 

I -ihall not ſcruple to grant, that 'tis the 
Duty of every General not to eat with 
Rebels, Pirates, or Robbers, nor receive 
NM. Ager from them, nor accept their Haſla- 

ges, 


[15] 1 
ges, if it may be refus'd with Safety and 5g A 
Honour to the King's Troops; tho' it may I il 
perhaps be his Duty to grant them rt. 
ter, till the Mind of the Prince be known, | 
how they ſhall be diſpos'd of: But if a 110 
Treaty be had, and any Terms or Condi- ö [| 
tions allow'd, 'tis of the utmoſt Conſidera- 3 10 
tim, that the Public Faith be not violated, $i! 

And ig all Treaties, where Public Faith ' 

is the Security, it is the Opinion "WY ; 
of learned Wr ItErs, that all Am- Grotius, &c. 
biguity in the Interpretation of 
the Contracts is to be avoided: And the 
ſame is to be underſtood in the open and 
plain Senſe of the Words contain'd in ſuch 
Stipulation, according to the uſual Sound or 
Underltanding of them in common Speech; 
for Omnis tnterpretatio e ſiniſtra & extra- 
nea que auribus vulgi non conſonat: And 
the Romans ate much blam'd for their ſub- 
tile Diſtinction between Urbs and Civitas, 
when they reſolv d upon the demolithing of 
Carthage, contrary to the Treaty of Capi- 
ulation, the Terms whereof Were thus 
exprets't; Civitatem Carthaginienſem ſal- 
vam jore, eq; jura, privilegia, immunitates 
, hobituros quibus antea 1ſ%1 furſſent. 
and theretore, when 'twas gebated in the 
Henan Senate, how to elude the Treaty of 
Peace made at Candium, a City of the Sam- 
">" 00g, 
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{26} 
nites, their King Claudius Pontius, plainly 
told them, F the People of Rome repent 
their Bargain, let them reſtore our Legions to 
their Camp; let them render us our Arn, 
which by Treaty we gave up, and let us re- 
turn to our Tents again. Th 
There are many Inſtances of the Sacred- 
neſs of Public Faith, and of the Blemiſh 
and Diſgrace on the Violators thereof: But 
I ſhall give only an Example of each for 
the Satisfaction of the Reader. 
When John King of France was taken 
Priſoner by the Engliſb, he was ſet at Li- 
berty, upon his Paro/ to return, if he could 
not perform the Conditions of Ranſom ſti- 
pulated between them; ahd accordingly be 
choſe rather to deliver himſelf into the 
Hands of his Enemy, than violate the Fatth 
he had given. 
= But the Memory of Francis, King of 
4 the ſame Realm, is not ſo honourable, on 
account of his Breach of Faith with the 
Emperor, after he had promis'd to ratity 
the Terms of Peace, fo ſoon as he ſhould 
= retarn into his own Country, and which 
= were the Conditions of his Enlargement: 
| | But he eluded the "fame, on Pretence, that 
che Articles were extorted by Force and I 
Dread of his Impriſonment, and that the 
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to the ſame. * 

And Kings are not only bound by their 
own Agreements or Contracts, but even by 
the Tcaties and Agreements of their Am- 
baſſadors and Generals, tho' the ſame were 


ſtipulated contrary to their private Inſtruc- 
tions; and the Violation of their Treaties 


and Agreements, is deem'd a Violation of 
the Public Faith. 


For Ambaſſadors and Generals are Per- 


ſons of Public Character, and repreſent the 
Perlon of the Prince; one in the Affairs 
of Peace, and the other in the Affairs of 
Mar; and what they act in the Name and 
by the Authority of the Prince, is as if the 
ame were tranſacted by the Prince himſelf. 
Grotius makes ſome Difference as to the 
Power of a General, that he cannot make 
any Grant, or Conceſſions of Towns or 


Territories, already acquir'd by War: But in 


thoſe Things, that are not yet acquir'd, he 
"1s Power to remit any Part of that Ac- 
quiſidion which he is about to make; for 
tt very often Towns and People do ſur- 
71/7 themſelves, upon certain Conditions 
of preſerving Life, Liberty and Goods; 
concerning which the Circumſtances of Af- 
ats wil! not give the General Time to en- 
Mire the Mind and Conſent of the Prince. 

ä It 
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States of his Kingdom would not conſent 
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It remains now to enquire, if this Pub. 
lic Faith is at all Times to be obſerv'; 
and I make no doubt to anſwer in the Affir- 


mative, tho' I know that in ſome particular 


Caſes it is otherways determin'd. 
As no one doubts, that tis lawful to 
make Reptiſals; yet I do not call this a 


| Breach of Public Faith: For the Laws of 


War do allow, that if either Party do 
tranſgreſs their Paro to each other, the 
Party offended is juſtify'd in the Breach of 
his Capitulation, tho' never fo ſolemnly 
tranſacted; and this upon the fame Ground 
and Reaſon upon which the War did at 
firſt commence. For there being no Supe- 
rior between the contending Parties, Repri- 
{als are a fort of Military Juſtice. Tis the 
ſame, it an Officer or private Soldier do, 
upon their being taken Captive, give their 
Parol not to ſerve again in the War againſt 
that Party who reſtores their Liberty; this 
Breach of Pars! will juſtify the taking of 
Life, tho' they do afterwards ſurrender upon 
Articles; and this, as a Puniſhment, by 
the Rules of martial Juſtice for Breach of 


the i Faith. 


To illuſtrate this Subject, it may not be 
improper to relate out of ſome Authors who 
have treated on that Subject, what are the 


chief Breaches of the Public Faith, And 
0 1. 


8% FL 


9 
1. Public Faith is broke, if under pre- 


« is laid. Thus Attalus and the Jure fecia- 
Raman Legates were enſnared ": 


© of one thouſand Horſe (which was the 
Number agreed on each fide) brought 
© his whole Army to the Conference. 2. 
© When a Treaty is managed with Fraud 
© and Treachery : As when Albert Earl of 
Franconia was beſieged in an impregnable 
« Fortreſs, the Caſtle of Bamberg, by the 
© Emperor Lewzs, whoſe Son he was accuſed 
to have murder'd, Ortho Biſhop of Mun- 
fer, pretending to be a Mediator, ſolemn- 
© ly ſwore to Albert, that if he would go 
gut along with him to the Emperor, he 
© would either make Terms of Peace or 
© ſee him fafe back into his Caſtle ; and 
* Albert, truſting to his Promiſes, went 
© with kim out of the Caſtle ; and as ſoon 
* as he was got out, inſtantly perſuaded 
' him to return back, and dine firſt, left 
* they ſhould be obliged to tarry too long 
with the Emperor: Which he conſenting 
* to, they then went out again, and came to 
' the Emperor; but immediately Albert 
' was ſeized and condemn'd to Death. 
And when he upbraided the Biſhop with 

5 breach 


« tences of Treaty an Ambuſcade %% 4. 


« when Pruſias King of Bithynia, inſtead 
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©- breach of Faith, the Biſhop replied, that 
© he had once ſeen him ſafe back, but did 
not promiſe it ſhould be twice done, + 
When any Injury is offerd to Am- 
* bafladors, or thole who come to treat of 
* a public Peace, or Truce. 4. When any 
* ſafe Conduct ts violated : Thus Alexander 
* is accuſed, that he ſuffer'd thoſe to be put 
* to Death in their Journey, whom he had 
* diſmiſſed from his Preſence. 5, When a 
* Trace is kept deceitfully : As when the 
* Toractans had agreed to a Truce of thirty 
* Days, they laid waſte the Country by 
* Night; pretending the Truce did not 
* extend to Nights as well as Days. 6. 
* When the Terms and Conditions of 
* Ranſom are not purſued :- As was done 
* by One, who was diſmiſſed with ten 
* others of his Comrades by Hannibal, 
upon ſecurity of their Qaths, to return 
if they could not perro Conditions 
* ſtipulated between them but after he 
* was got out of the Camp he ſuddenly 
* return'd again, as if he had forgot ſome- 
* thing, and then went after his Comrades : 
But the reſt returning to Hannibal, rt 
© infefta, he went home, as if his deceitful 
return into the Camp had abſolved him 


* of his Oath; which as ſoon as the Senate 
© undcr- 
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© underſtood, they order'd him to be ſeiz'd, 
and (ent under a Guard to Hannibal. 
7. public Faith is violated when the Con- 
© diticns of Surrender are not obſerved; as 
© when thoſe who have fſurrender'd upon 
© Terms of preſerving Life, Goods or Li- 
© berty are put to Death, or otherwiſe 
* made Captive, or Slaves. Thus when a 
© Garriſon (putting their Governour into 
© Priſon who refuſed to ſurrender) had 
© made Terms with Solyman, and ſurendred 
© themſelves, he order'd the Governour to 
be honourably treated, but the Surren- 
© derers were put to Death; for which he 
is commended by ſome, becauſe the Sur- 
© renderers had violated their Faith to the 
* Governour,” But certainly this was a 
breach eg, Faith in him, towards thoſe who 
had furrendred themſelves, and is more 
acrecable to Turkiſh than Chriſtian Princi- 


NES, 2 | 

The Confideration of Public Faith was 
of uch Weight with that merciful Prince, 
king Charles II. and the Blefſed Parliament 
winch reſtored us to our ancient Liberties 
and Con ſtitution, that becauſe a Number 
9 the itcgicides had conceived ſome Hopes 
5% Impanity from the Gracious Words of 


the 


324 
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the King's Proclamation, t 


Wn inſerted a Clauſe in the Act of 


Indemnity, for ſparing the Lives 
of thoſe Traitors who had ſubmitted to the 
King's mercy ; as will be afterwards ſhewn 
under the Head of Amneſties, Chap. 1 1. of 
this Treatiſe, - . 

Some Perſons have doubted, if Faith is 
to be kept with Pirates, Highwaymen and 
Robbers. Cicero declaims much againſt it, 
Cum hoc nec Fides eſſe debet nec Fusjurandum 
commune. But Cæſar was ot another 
Mind ; and he tells us of a Treaty made 
and obſerved by the Roman Generals with 
the Banditti and Fugitives in the Pyrenean 
Mountains: For tho' there is not that 
Commerce with Robbers, as with Enemies 


in a lawful War, where the Law of Nations 
is the Guide of our Actions; yet af Men 
they have a natural Right to the Perfor- 


mance of Contracts and Agreements, 
Thus Diodorus relates that Lucullus kept 


Faith with Appollonius the Captain of the 
Fugitives, leſt the public Faith ſhould be 


violated; fidem ſervis datam nunquam 4 
guoguam Domino fuiſſe violatam. 


F 
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Of the Laws of particular States. 


H E Political State of Mankind is 
the Work and Ordinance of God; 
and this is the Power that is ſaid „ _.. 
to be ordain'd of God; therefore <> Lv 
thoſe who are Judges and Miniſters of 
Juſtice, becauſe they act in the Name of 
and for God, are call'd GODS, P/a:Ixxxit. 
b. For which reaſon 'twas not improperly 
ſaid by Archbiſhop Williams, when Lord 
Keeper of England, in a Speech he made 
upon a Call of Serjeants, that Lawyers 
were the Prieſts of the Law, when they 
fer d and preſented the Petitions of their 
Clients to the Court. | 
Tho' the Laws of, all States are to be 
eſtabliſhd upon the Rules of Fuſtice and 
agent, it does not thence follow, 
that the /2-me Rule of Juſtice muſt be ob- 
lerv'd by all Nations. For as Nations do 
differ in theic Cuſtoms and Conſtitutions, 
lo they may vary in their eſtabliſh'd Laws: 
For Bodies politic differ in their Conſtitu- 
tion, even as natural Bodies; and we ſee 


I - that 
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that even in the ſame State, different Pro. 
vinces may have different Cuſtoms, and yet 
all founded on the Rules of Equity, © 
But there are ſome Laws of Juſtice that 
muſt be the fame in all Nations, eſpecially. 
thoſe Nations which have Correſpondence 
and Intercourſe one with another ; and the 
1 Subjects of each Nation muſt have the fame 
* Meaſure of Juſtice with cach other. Tis 
ſatficient in general that the Subjects of 
Foreigners be treated as the other Subjects, 
in Actions of the ſame Nature; But i any. 
Queſtion do ariſe, after the End of any 
Y War, concerning the Seizure or Forfeiture 
1 of a Subject, during the Continuance f 
1 Enmity between the Nations, the Rule of 
; Juſtice will be, to enquixe how the Subjects 
of one Nation are treated. upon the like 
Ly - civil Actions in the other Nation. 1 * 
* Soif any Queſtions do ariſe between Sub- 
| jets of the ſame Nation, about Matters 
that do not ordinarily. come within; the 
Cognizance of Civil and Criminal Actions, 
'tis uſual to confider, what is the general 
Senſe of other Nations upon the fame De- 
bates : As it happen'd ſome Years lince, in 
one of our Courts at Weſtmenjzer, upon a 
| Wager lay'd about the Surrender of a Town, 
| where it appear d that the Town had capi- 
1 wiated upot Terms and Articles; 55 the 
NO gan own 
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Town being diſtinguiſh'd into the Old and 
New Town, and one of them only being 
{urrender'd, it became fo nice a Queſtion, , 
upon the Terms of the Wager, that the 
Judges would not determine the ſame, with- 
out firſt hearing the Opinions and Advice 
of expert Generals upon the ſame: For. 
that, it being a Caſe wholly new, our Law-- 
books did not furniſh ſufficient Reaſon for 
Determination of the fame; and upa 
hearing of the Generali, the Court thought 
fit to give Judgment according to their Ex- 
planation. 

I was of an humble Opinion, that the 
like Queſtion had been proper to have been 
determin'd, upon the Trial of the Gentle- 
men lately taken at Preſton. For they having 
furrender'd themſelves upon a Treaty, and 
the Terms of that Treaty being expreſs'd 
after the lame Manner as is uſually done in 
Warlike Capitulations, I advis'd Mr. Dun- 
can Mac kintaſb (Btother to the Brigadier of 
that Name) to ſummon ſome of our able 
and experiencd Generals; and accordingly, 
they courteouſly attended the Trial, ready 
to give impartial Teſtimony: But upon my 
opening that Part of the Defence, the learned 
Clio Fuſtice, with ſome Emotion, inter- 
'upted my Attempt to defend my Client 
a1 that Head, as trifling and impertinent. i 
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1 ſhould have been be 
Court had vo chſafed to hear my 
Reaſons, and ha e afterwards aunſwer d them 


by their own learned Arguments: And 1 
muſt needs ſay, if ſo nice a Queſtion had 
been debated and determin'd in a Judicial 


Manner, it would have: very much ſilenc d 
the various Opinions and Miſtakes through-" 


out the Nation q that Subject; for it be- 


ing the firſt Queſtion of that kind, that 
ever came before any of Hur ſudicatures, 
twas very proper it RR had a De- 
ciſion in a Judicial War 
I was the raderniohdetd 9 put the De- 


fence of my Client's Life upon this Quer. 


tion; becauſe, by my Converſation paith 
the Priſoners, I found they all underitood 


this Capitulation to amount to an Iuin- 


nity, and that the ſame was not a Suirender 

to Fuſtice, but to Mercy, 49 
For our Law makes a Difference between 4 
Surrender to Fuſtice and a Surrender to Mercy. 
In the firſt, the Party always takes his Tria 
(as lately happen' d to General Maccartney;) 
in the latter, the Party always partakes of 
that which he ſubmits to: Which is the 
Caſe of thoſe Felons who ſurrender them- 
ſrlves and become Approvers; or of thoſe 
who lay down their Arms, and ſubmit to 
the King's Proclamation, .':  - | - - * 
| U 


better ſatisfied, if tbe 
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But I was the more Womb d in my 


Reaſon for this Attempt, becauſe 1 ſound 


the Gazette, which is publiſh'd by Autho- 
ity, did very little vary from what the Bri- 


gadier had inform'd me; which is in the 


Words following, viz. © From Tueſday, 
© November 22. to Saturday, November 26. 
* 1715. On Sunday, November 13. Gene- 
© ral Carpenter arriv'd with the Regiments 
f ' of Cobham, Churchil, and Moleſworth,, 

about 12 a Clock. At 2 in the After- 
© ho0n the Rebels ſent out one of their 


© Officers to Capitulate : Upon which, Ge- 


© neral Mills ſent Lientenant-Colonel Cor- 
* ton, his :Aid-de-Gamp, into the Town, ta 
* acquaint them, that he would give them 

mo other Terms than that of Priſoners at 
© Diſcretion; and that they muſt ſubmit to 

© the King's Mercy. The Heads of the 
* Rebels told Colonel Cotton, that there 
' were {ome Diſputes between the Engli/h 
and the Scotch; but they hop'd, if the 
General would grant them a Ceſſation of 
* Arms, till the next Morning at Break of 


Day, that they ſhould be able to ſettle 


the Atfair, as he commanded. 
© After Col. Cotten had carried ſeveral 
Meſſages, the General agreed to it; pro- 
© vided that they ſhould make no Warks 
in the Town, nor ſuffer any of their 
People 
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0k Lord Derwentwater. for the 
3 that what was demanded ſhoyld be com- 


brought 
Engliſp, 
© and Mac tintoſb ſor the Scotch; 20 Heltages, 


« People to. eſcape. Col, Cotton 


ph 'd with, De Nei 
* At break of Day next Morning, the 
* Rebels ſubmitted to the King's Mercy, 
1 Cal. Cotton ,was) ſent back to take 
, of the Fawn, end tacarder 
$s to matrh in, 0 diſarm 
was dane accordingly.” 
Ppeal {9 t. in the 
etaries-Otfoe, from 7 — this - 
count is e N not, 
e ds VN 1 oil 
abc N — 7170; IDLH 
* aa vor,, r itſelf con- | 
as 1 34 L moſt Gerede prove, s. 

1. That there was a Treaty. 

. That el Feen were therein 
agreed. 

3. That there. ALA, Submiſſion or =. 
render to Mercy. 

And if the Treaty had — no further 
than that of a 1 5 with Rebels, the Ce- 
neral mould have — no other 
Terms than that of giving Ruatter. 

[ muſt confeſs, the Qusſtion 1 would 
have had dehated, is of the nice/t and ten- 
rf Pw and might, *. 
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have taken up much Time te hive if 

cuſſed; and would have made TI 
more prolix thap it was: „ 

Nulla N ” 2 | Hominis dungen. 
lunge N. yy 1 500 Jux. | 


And gen * Queſt of Surfers 
was not allow'd to be in the Me- 
thod of Trial, I hape ſome Hand. 
will andertake the Vindication, of 1 
tice of the Nation, on this Head. I pro- 
fels myſelf, at all Times, ready to juſtify the 
Honour of m y Country, and its Laws; but 
this Subject the Performance of a 
learned and judicious Hand. Foreign Na- 
tions, who have heard of the late Froſecu- 
tions, have been very free to cenſure them : 
And! hear, we are like to ſee the Certiſi- 
cates of F renrb, Germun, Spaniſh, Dutch, 
and 1:4//an Generals, and „as um- 
ple Teſtimonies a the iling O 
nion. And it . R of EK. 
Import, to vindicate the priblic Juſtice of 2 
Nation: For by the Opinion and Eſteem, 
which Foreigners hape of our public Ho- 
aont, the Nation will be more or lefs be- 
pected; Which is of great Importance to 
thole who ate eentern'd in Traffic. I te- 


wenber the late Lord Chief Juſtice Hol 
thought 


— * 
a * — „ 


A Os S. „ 5 ** 
—— „ * 
— 2 CP Te re — — — * 
- „„ „ „ „ͤ„ͤ„%ͤ 


3 — 1 


. ” _— 
r — 
1 uw 


ä 221 ( — 


* % _— 


I 30 
thought the public Credit of the Nation 


'concern'd in the Adminiſtration of its Juſ- 


tice: This I heard him expreſs; with fore 
Warmth and Zeal, upon Occaſion of a 


Verdict of ſmall Damages, given to repair 


the Honour of one of the greateſt Peers in 
the Kingdom, the late Duke of Neroli. 


He told the Jury, that the Fame of their 


Verdict would reach the Ears of Foreign 


States, and render the Adminiſtration of 'our 
* o o * N . 
. Fuftice ridiculous. 
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OT. the Law.s of WA . 
FR HOSE who ſce, and conſider the 


miſerable and direful Effects of War, 


will hardly think, that 'tis guided and go- 


% W 0 „ 4 „ 


vern'd by any Rules of Right or Wrong ; 


and are ready to think, Mankind are then 


devoly'd into a State of mercilefs and 1a- 
vage Nature: But however, War, as limited 


by the Rules and Practice thereof among 


civiliz'd Nations, is not ſo. terrible, as 
that which is undertaken by bar barous 
and unciviliz d Nations. 1 


Princes 
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princes having no other Methods of en- 
forcing Juſtice from each other, mult have 
Recourle to Arms: And this is an Appeal 
to God, the Supreme Judge and Avenger of 
thoſe that are. oppteſs d; and has ſome Re- 
ſemblance to thoſe civil Conflicts between 
private Perſons, who appeal to Judges and 

Magiſtrates for Redreſs of Injuries. The 
Quarrels proceed from the ſame Grounds ; 

12, An Opinion of Wrong and Injuſtice 

of the adverſe Party : But Princes having 

no Superior to appeal to, are therefore 

oblig'd to attempt that by Force which 

others attempt by civil Actions, 

Therefore thoſe States which intend no- 
thing by a War, but the Reparation of In- 
juries, do forbear Hoſtilities and unfair 
Ways of proceeding, which tends rather to 
tie Leitruction of Mankind, than the ob-. 
3 of thoſe Ends for which they make 
Yar, | „„ | 
lor this Reaſon, wiſe and juſt Princes do 
conider, before they make War, whether 
th: Cauls for which they undertake it be 
jolt and lawful? And being perſuaded of 
we Juſtice of their Cauſe, they reſolve to 
Mrive it hy all juſt and lawful Methods; 
ac therefore ſtated Rules have been agreed 
wn, to prevent that Rayage and Barbarity 
ch would naturally enſue upon an unli- 
mited 
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| mited War; and this is call'd the Lau of 
i f Arms. 

„ And thoſe who on either Side do tranf. 
| p greſs theſe Laws, do juſtly expoſe them- 
| delves to that Vengeance which is uſually 


Th retorted upon the Tranſgreſſors. Therefore 
| 3& 3 between foreign States at War with each 
Is 1 other, a Cartel is commonly ſettled for Ex- 
| change of Priſoners, to prevent the Hard- 
ſhips and Barbarity which would in all like- 
Rn | lihood be ſhewn to Captives: For every 
an Victor having a Right to the Lives and Li- 
| berties of his Captives, is reſtrain'd from 
the Exerciſe of Inhumanity and Barbarity 
towards them, by the Rules of War, which 
are regulated by the Law of Nature and 
Nations; whereby we are taught, not to 
| triumph over the Miſerable, or exerciſe any 
| Cruelty towards them. 
| The chief Laws, obſerv'd during the 
. Courſe of War, may be reduc'd to thele 
four; viz. © 1. To treat with Humanity, 
* thoſe that are taken Captives, or have 
« ſurrender'd: And there fore tis {aid to be 
* Faftum contra Jus Belli cun 
Jeu. * Victores in ſupplices & ſe d- 
© dentes ſæviunt, quibus conde- 
* nare cum Humanitatis tum leges Militi« 
* dicuntur; i. e. Tis againſt the Law 0 
War, to fall upon thoſe who ſubmit and 
| fſurrender; 
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[ 33 ] 
* ſurrender whom the Laws of Huma- 
nity and War do require ſhould be ſpar d. 
2, When Women and Children are put 
to Death; as was practisd by the Traci- 
aus, when they took Mycaleſſum ; and by 
the Macedonians, when they took Thebes. 
Al-xander us'd to ſay, he did not make 
* War with Women: And Camillus faid, he 
* did not make War with that Age, which 
is even ſpar'd, when a City is taken by 
© Storm. 3. The Law of War requires 
that Time be allow'd to bury the Dead. 
* 4. Holy Places, Altars, and Sepulchres, 
© are to be ſpar'd.” And to theſe I may 
add, the ancient Practice of the Romans, 
nor to injure the Huſbandman. 
If theſe Rules are tranſgreſs d on either 
ide, tis nual to make Repriſals for the In- 
jury, by denying of Quarter, in Time of 
Battle, > the oppoſite Side. | 

It Trcaties or Articles be broken, tis the 
Praftice to take Vengeance of the Truce- 
_ breaker, hy Fire, and Ravage of his Coun- 
try; and ſometimes *tis allow'd to break 
Articles and Capitulation, by way of Re- 
pal, r Breach of Public Faith. Thus 
Ning lam, after the Capitulation of 
dame, made Repriſals, by ſeizing Marſhal 
Hahn, cven while he was marching ont 
the Lown, at the Head of his Forces, 
purſuant 
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purſuant to a Treaty of Capitulation; till 


ſuch Time as he obtain'd Satisfaction for 
ſome of his own Troops, detain'd by 
France contrary to the Practice of War. 

By Means of theſe Laws of War, the 
Ravage and Deſolation of Countries is pre- 
vented ; till ſuch Time, as by the Progreſs 
of War, fairly manag'd, ſome manifeſt Ad- 
vantage inclines one fide to offer Terms of 
a ſafe and honourable Peace; whereby the 
contending Nations are reſtor'd to their 
former Tranquillity, 

The Turks (whom I ſcarce reckon a- 
mong, civiliz d Nations) do vary in their 
Practice, from - other civiliz'd People, for 
they always manage their Wars with Blood 
and-Cruelty ; and tho” they ſpare the Lis 
of their Captives, do, nevertheleſs, {el} them 
for Slaves, or hold them in cruel and rigo- 
rous Bondage. oY 

The Indians, who know nothing of civil 
Polity, do carry their Rage to the utmoſt 
Extremity ; and having gain'd Priſoners by 
their Arms, do ſport themſelves over their 
Captives by extreme Cruelty,and Torture; 


and, like wild and ſavage Beaſts, tear in 
Pieces their poor captivated Prey. 


But the Laws of War forbid theſe Prac- 
tices,e{pecially among Chriſtians; and teach, 


that nothing is to be attempted, but what 
- may 
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may conduce to the End of War; viz. the 
obtaining Juſtice, and ſettling a good Cor- 


reſpondence, among the States at Enmity, 


by eſtabliſhing a fate and honourable Peace, 
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HE Word Bellum is an Equivocal 
T Word, and taken in ſeveral Significa- 
tions; but my preſent Purpoſe is, only to 
define War in its proper and natural Senſe, 
25it is a State of Hoſtility. Cicero defines 
War to be Certationem per Vim; others de- 
ine it from the old Word, Duellum, quaſi 
Bellum duorum; and others again define it 
a Belluis quod perpetua fit p; enſio bellua- 
rum: But the true Definition is this, Bel- 
lum eſt diſidium duorum contra- | 
rorum exercituum; i. e. War is Gr. L. 

a Conteation between two oppoſite 


Armies, This ſeems to be pretty much the 
venſe of our Engliſh Laws: Therefore, the 
ame Statute which makes it Treaſon 70 
levy Wir againſt our Lord the King in bis- 
Halm, has provided, that every Riſing in 

„ Army, 


—ͤ—ũ 32 — - 


@V «9 > 


* * Eddy ing Te gs m ˙ ral We 


1 | [36] 
Arms, ſhall not be adjudg'd Treaſon. For 
if, percaſe a Man ride arm d, openly [diſcou. 
| vertment] or ſecretly, with Men of Arms 
againſt any other, to flay bim, or rob him, or 
| take him, or. retain him till he hath mags 
Fine or Ranſom, for to have his Deliverance, 
it is not the Mind of the King nor his Coun- 
fel, that it be judg d Treaſon, but it ſpall be 
judg'd Felony or Treſpaſs, as the Caſe requir- 
eth. There is no Difference between Trea- 
ſon and Felony, as to the Conſequences; 
fave, that the Execution is more cruel, to 
[1 | ſignify the Heinouſneſs of the Offence. 
All human Laws, eſpecially thoſe that 
relate to Capital Offences, are to be judg'd 
as near as may be according to the Letter 
| of the Law (tho' the Excellence of Divine 
| | Laws is beſt underſtood in their refin'd and 
1 Spiritual genſe.) This, in well-order'd States, 
It prevents and ſecures them from Arbitrary 
and illegal Sentences. I could name ſeve- 
ral Laws in England that have loft their 
Force thro' Gloſſes and Interpretations; and 
tis eaſy to trace their Gradation to the firlt 
| Caſe that departed from the Letter of the 
| Law: For, if once Way be given to Glofs 
and Interpretation, and to the humorous 
Fancy of Wit and Argument, the Sub- 
* ſtance and Eſſence of the Law is loſt. Not 


that I deny there may. be a proper = 
on 
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F 
fon to expound a Statute ; but this a dan; 
that every Caſe ſhould be adjudged as near 


the Letter of the Law as may be: For we 
have often ſeen the Miſchiet of A contrary 


Liberty, which cauſes a continual heaping | 


of Volumes to amend and alter the Law: 
But if any Senſe or Interpretation be allow- 
ed, it ought to be in Fayour of the Life 
and Liberty of a Subject. 1 

Every Inſurrection or great Riſing was 
not accounted Rebellion or levying of War; 
tho' great Outrages and Acts of Hoſtilities 
ſhould be committed, ſuch as burning and 
ſpoiling of Towns, Villages and Houſes, 
which in all Appearance carry the Face of 
a Rebellion, and are certainly the Forerun- 
ners of it: But ſuch Offences are now by a 
ate Statute made Treaſon, tho' heretofore, 
in the Counties of Cumberland, Northum- 
berland, Weſtmorland, and Biſhoprick of 
Durham, they were only accounted Felo- 
nes, 42. El:2, cap. 13. 

Our Laws appoint ſeveral Puniſhments to 
Ottenders, according to the ſeveral Grada- 
tons of Offences, Pirates and Robbers are 
public Enemies to a Kingdom, and live in 
a fort of Hoſtility by their Murders and 
Flanders; yet their Offences are only to be 
adde Felonies, and not Treaſon. 

Note, Routs, unlawful Aſſemblies, and 
In ſur- 
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Inſurrections do ſo reſemble a War, that the 
Difference lies but in a Point; and the Dix. 
tinction between an Inſurrection and a Re. 
bellion is ſo ſmall, that it requires à nice 
Judgment, to diſtinguiſh between one and 

the other. The Statute which 
25. Ed. 3, makes it Treaſon to levy War, 
has made that Diſtinction, which 
is to be the Rule of juſtice: And ſome 
Statutes, ſince that Time, have appointed 
what ſorts of Puniſhments ſhall be inflict- 
ed on thoſe who make Inſurrections, er 
great Riſings, Riots, Routs, or Aſſemblies, in 
difturbance of” the Peace, or of the common 
Law, or in a Fray of the People, 15 Ric. 
2. Cap. 2. & 13. Hen. 4.7. 

Theſe Statutes do relate to a Public and 
not a private Wrong, and yet have only the 
Puniſhment of Fine and Ranſom annexed 
to them. I know the Statute of 15 Ric. 
2. is call'd a Statute of forczble Entry; but 
nevertheleſs, the making of Inſurrectious, or 
great Rifings, &c. is added as a particular 
Offence: But it comes ſo near the Offence 
of Rebellion, that I ſcarce know how to 

diſtinguiſh them, unleſs ſome particular 
Circumſtances, or previous Conſpiracy, 
prove the Intention of making War on the 


Crown, „ 
And is it not proper for thoſe, who are 
engag d 


"Tu 


engagd 2s Counſel, to defend the We 
Proſecutions, to conſider, whether the Of- 
fence, for which the Priſogers ſtand indict- 
ed, be well prov'd? And whether the Proof 
does amount to /evying of War? Or whe- 
ther the {:me be not more properly reduci- 
blo, to the heinons Crimes of Riots, Routs, 


and 1nlawiul Afdemblees? 
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QLBELLIONS, and the 
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es of Rebellion: But this muſt 
b agreed, cha they ſeldom proceed from 
#4 e the Prince's Perſon; and com- 
monly w who fiſe in Rebellion, do give 
other ( es of Reſiſtance, and do often 


FT 22 ww 2 be endleſs to deſcribe the vari- 
1: 


- 


er cat Duty and Veneration for the 
Prince himlelf. : 
There are never wanting Incendiaries, . 
in mol N to raiſe and foment the 
Spirit of th e People, by ſuppos'd Gricvan- ; 
i; $0. Pretences of Male-adminiſtratian 
L are 
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are. never wanting to ſupport the Injuſtice 
of Rebellion. | 
This we find has been the Practice of 
all Revolutions of Government, and there 
is hardly any Hiſtory void of the Exam- 
ples of it, We are told, that when 44/a- 
lom's Ambition prompted him to depoſe 
his Father, the firſt Step he made, was to 
infinuate, that his Father's Adminiſtration 
was not juſt, and that his Judges were cor- 
rupt ; but that himſelf would not deviate 
from the Rule of Juſtice, but would jun 
cuique tribuere, and thereby preſerve the Li- 
| berty and Property of the People: For 
5 which Reaſon, he would often expreſs his 
Withes to be made a Fudge. This was a 
rare Innuendo to the Populace, to make him 
the Chief Magiſtrate, and ſo commence a 
Rebellion againſt their Lawful Sovereign, 
who had been appointed by God himſelt, 
Bat there is: another ſecret and black Way 
of raiſing Rebellions, by private Whiſpers 
and Rumours. This Method ruin'd the 
beſt of Monarchs, King Charles 1, For 
tho' he was the moſt Gracious and pious 
Prince that ever fat on the Eng/i/h Throne, 
yet by vile Slanders and Calumnics, he was 
render'd the moſt odious and infamous, 
and when the Rebels had painted him 35 


black as themſelves, they wanted oy the 
1 Initruc⸗ 
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laſtruction of a Heathen Author how to "= | 
diſpoſe of him; 1 


Vichima haut ulla amplior f | * | 
Poteſt magiſq; optima mactari oi | 
Yuam Rex iniquus. Senec. Trag. Li 


It muſt be confeſs'd, that when a Prince 
gives himſelf up to oppreſs and Tyranniſe 
over his People, or 1s ſo indolent, as to per- 
mit his Miniſters to vex and enſlave them, | 
no Ties of Duty and Allegiance, no re- — 
ſtraint of Laws, nor Obligation of Conſci- 4 
ence, will ever keep them within the 
Bounds of Obedience; but they wall, at 1 
the greateſt Hazard, and Expence of their 1 
Lives and Liberties, endeavour to extricate 
themſelves from real or ſuppos'd Hardſhips. 

The -ommon Pretences for Inſurrecti- 
bus, proceed ſometimes from Inequality of | F 
Aiminiſtration in the Prince, when he per- ! 
mits {ore one or few Minions to engroſs | 
hs Favours; or when he abridges them of > 
wet juſt Rights and Privileges, and oppreſ- w_ 
- 515 People by heavy and inſupportable | 

axes, Fo 

The rigorous levying of Taxes (how 3s! 

jut1 will not now enquire) has often prov'd | 

ine gegin ing of a Rebellion; and the In- Mi 
bknce of one Toll-gatherer has ſet the | 
Kingdom | 
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Kingdom in a Flame, and threater'd che 
Overthrow of che Conthitution, This had 


ke to have rais'd a new Reb. lion in 


France, ſince the Concluſion ot abe hf 
Peace; and did heretofore, raiſe the ſfoiini— 
dable Rebellion of Vat Tyler, and Jack 
Straw, in out own Country. | 
I will not at this Time examine what 
fort of Government is beſt conſtituted. J 
fake it for granted, that all ſorts of Govern- 
ments are abſolute and Deſpotic, whether 
the ſame be. veſted in one, or more: For 
whoever his the Power, of making, altering, 
or repealing of Laws, is under no reſtraint 
from enacting whatever he thinks may con- 
duce to the Ends of. Government : But 
this ought to be the Care. and Maxim of 
all States, that Laws be enacted for th: 
equal Benefit of all, and that ftrict and in. 
partial Tuſlice be adminiftred to every Men. 
That Maſter of a Family who would 
live eaſy and happy, mult eſtabliſh his Do- 
meſtic Affairs, upon the true and juſt Rez- 
ſons of OEcenomics : He muſt ſettle the 
Rules of Peace and Friendſhip among thoic 
under his Care; muſt prevent all Quart! 
and Inſults, from one to the other; mult 
not ſuffer any one to domineer over the rel, 
or allow one Tale-bearer to perplex him 
with Peccadillb Grievances :* He mult con- 
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re at ſmall Faults, and prinifh oreat ones; 
and mult ſuffer no one under him to gi | 
1 {1n-1eTons' or Jealouſies of the reſts © 4 
For it a Chambermaid do but ingroſs the 1! 
Ear of her Miſtreſs, the whole Family- 1 
Admiaitration is perverted. 9 
Kin oms and States are large Families 
of which the Prince is chief Ruler or 
Head: And therefore it ought to be the 
Prince's Care to prevent Factions, to heal 
them if they ariſe, and to compoſe thoſe 94 
Differences that may diſorder his Kingdom: 
He muft ſhew himſelf to be Pater Patriæ, 
and net the Head of a particular Faction; 
he muſt conſider, that all under his Rule 
are equally his Children and Servants; and 
i! he ſuffer one Faction to oppreſs the 
other, he muſt expect that the Fermenta- 
tion will end in State Convulfions: He 
rauft be ready and free to hear the Com- 1.11 
platits 4nd Oppreſſions of his People, and 
not fatter particular Favourites and Minions 
t0ingrols his Perfon, aud ſtop that free and 
gen Accels and Addreſs to him, which is 1 4 
requiſite to give him a. juſt Information and BY 
Knowi\'ze of the State of his Dominion 
and the Condition of his People. 
hee 2 are, in ſhort, the Rules of a wiſe 
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and ſuſt Government ; and it would be 1 | 
wedleſs ta enlarge on the Particulars: But : a 
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whatever Prince intends to reign happily, 


and prevent Diſorders in a State, muſt ma- 
nifeſtly make it appear, that he is a Lover 
of God, and will eſtabliſh Rules of impar- 
tial Juſtice, and ſettle his Adminiſtration 
upon equal and juſt Principles. 


eee 


CHAP. 1% 

Of TREATIES with Rebels. 
— O ME People have been of Opinion, 

that tis wholly derogatory to the Ho- 
nour of a Prince to enter into any Treaty 
with rebellious Subjects: But Events have 
prov d the contrary to be true. For ſome- 
| * _ times Deſpair has added Force to a deſpi- 
cable Army, and the Time that has been 
ipent in reducing Rebels, has very often 
prov'd fatal to thoſe. that deſpiſed them; 
and Rebels, by Procraſtination, have gain'd 
that Aſſiſtance which made them formid- 
| able to a State, and which has ſometimes 
F overchrown it; therefore Venienti occurrite 
Morbo is as true in Politics as tis in Ne- 
tural;, 


The preſent State of the Dutch Republic 
| FT is 


a havghty Maxim in Politics, For they 
having ebell d againſt the Auſtrian Family, 
on the Score of ſome Privileges which wete 
deny'd them, would have gladly ſubmitted 
themſelyes upon a Treaty for Reſtoration of 
their Rights and Liberties: But their Sove- 
reigns thought Diſdain to enter into a Treaty 
with Hebels; by Means whereof, they ſpent 
immente Treaſures in order to reduce them 
by Force, and not only loſt innumerable 
Loyal Subjects who periſhed in that Service, 
but were thereby ſo weaken'd, that, beſides 
the Damage they ſuffer'd from their own 
Subjects in Rebellion againſt them, th 

became a Prey to the Exgliſb and other fo- 
reign Nations; and at laſt were forg'd to 
acknowledge - their Rebel. ſubjects as a Free 
dale, and thereby gave up the entire Sove- 


reigiuty over them, and are now forc'd ſome- 


times to fre unto them for Allies. 
de lame haughty Maxim took Place in 
the Civil Wars of France, For, when the 
ate King's Forces ſeiz'd any of the Prince 
ot C92/7's Soldiers, they hang'd them up as 
Rebels: Zut the Prince of Canti's Forces 
making Reprifals of the ſame kind, the 
King's Forces refus'd to ſerve upon ſuch a 
double }72zard, either of dying in Battle, ar 
being executed if taken Captive : Upon 
Which, 


i; a full Evidence againſt the Truth of fuck 
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which, both Sides ſubmitted to the Lay of 
War, which otherways would have pro- 
duc'd nothing but ſavage Murders and Cru- 
elties, which might have ended in the De- 
folation of their Country, 
Where Princes refuſe to treat with Re. 
bels, they ought to be well aſcertain'd of 


the Succeſs of their Arms; as Queen EI. 
beth was, when ſhe refus'd to treat with her 


Rebels of Jre/and, and refus'd to grant 


Terms or Conditions to thoſe Foreigners 


who came to their Aſſiſtance, as being in- 
volv'd in the ſame Crime of Rebellion: 
And yet it may be juſtly doubted, whether 
Aliens, afhſting Rebels, are to be reckon d 
guilty of their Crime, and are to be pu- 
mild as Rebels by the Law of their Coun- 
try; and there are diverſity of Opinions in 
this Matter : For there are ſome who count 
that no Man can be a Rebel but he that 1s 
2 Subject ; others think, that whoever join 
with Rebels are partakers of their Guilt. 
I will not determine of a Particular, or 2 
few Perſons, for ſuch our Law has directed 
in what Manner they ſhall be indicted; 
but it ſeems to be otherways in arm'd Forces 
of Aliens, who join Rebels by Conſent ©r 
Connivance of their own Prince, tho with- 
out a Denunciation of War: And J {up- 


poſe, that Queen Elizabeth, by ra 8 


Ie 
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her gubjects to aſſiſt the States of Holland 
in Rebellion againſt their Sovercign. (even 
while ſhe had Amity with him) did not 


think ſhe expos d her Subjects to the Penal- 
tics of Treaſon, in permitting them to join 


with Rebels. However, by the Laws of 


Nations ſhe may be juſtify' d therein: For 
the Lex Talionis is a Part of that Law; 
and (he might do it by way of Repriſal for 
the Aſſiſtance that was given by the Houſe 
of Au/tria to the Rebels of Ireland: Tho' 
the Generoſity of Camillus is much more 
commendable, in ſending back to the Fali- 
ci, a Traytor (who having the Tutelage 
of ſome Noble Youths, betray'd them into 
the Enemies Camp) with this handſome 
ducaſm: Hos tu, quantum in te 
fuit, novo ſcelere vicißi; Ego Liv. lib 5. 
Romans artibus, virtute, opere, 
armis, ſiculi Vejos, vincam. | 
Tis true, that the State of Subjects at 
"rife U. ich the Sovereign, differs — that 
Foreign and independent States at War 
nn each other: But then, the Rules of 
Reaſon and good Policy do require, that 
cre ſbould be taken how the State is 
weaxencd ; for not only the beſt Subjects 
we loſt, who perith on the Sovereign's Side, 
but the State receives Diminution, even in 
ne 10G of the worſt Subjects. 
M Be ſides, 
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Beſides, Subjects, once poſſeſſed with 
the Spirit of Deſpair, do fall to committing 
horrible Outrages and Barbarities, which in 
a little Time deſtroy more Souls than are 
like to ſuffer in a long and regulated War : 


Therefore wiſe and merciful Princes, who 


conſider the Good of their Country, have 


always endeavonr'd to put an End to the 


Commotions of their Kingdoms with what 
ſpeed they can. But then this. is beſt effected 
with Sword in Hand, and after ſome mani- 
feſt Advantage gain d over the Rebels: 
For this beſpeaks Grace and Condeſcenſion 
in the Prince, and engages the Duty and 


Affection of the Subject, to more laſting 


and durable Ties of Duty and Gratitude. 
It muſt be confeſſed there are ſome Sub- 
jects who grow. obdurate by the Conde- 
ſcenſion of the Prince, and will riſe in ther 
Demands, in Proportion to the Eaſineſs 
and Goodneſs of their Sovereign, This 
happen'd to be the Misfortune of King 
Charles FT. For, tho' he was ſo wile end 
gracious, as willingly to enter into Treaty 
with his Rebel-Parliament ; yet he had to 
do with People who would be content 
wih no juſt Terms of Reconciliation ; but, 
under the ſpecious Pretence of reQifying 
Grievances, always form'd ſome new Pro- 
poſal which themſelves knew to be unfea- 
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ſonable; intending to be fatisfy'd with 
nothing but the Blood which they after- 
wards drew from him. i 
However, this will not deter wiſe and 
good Princes, in the Beginning or. Progreſs 
of Commotions, to Treat with their Sub- 
jects, and allay that Calamity which diſ- 
tucbs or threatens the Overthrow of the 
$/ate, before the Wound become incurable : 
For the Example and Experience of all 
Ages do prove, that the meaneſt Enemy is 
not to be deſpiſed ; and that Subjects driven 
to Deſpair do often become formidable to 
the State, It is a true Maxim, Nibil in 
Hallo opartere contemni: And Cornelius Nepos 
relates, that the greateſt Advantage which 
Thraſybulus had, to recover the Liberty of 
his Country, was, that his Enemies deſpiſed 
him, and by that Means he gathered 
Strength to oppoſe their Uſurpations, and 
it lalt offectually accompliſh'd his Deſign. 
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Vf Copitulations and Surrenders to 
Mercy or Diſcretion. 


: i."ctofore Wars were almoſt as ſoon 


caded as begun: For, before the 
| Method 
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1 
Method of Intrenching and Fertifying of 
Fowns was known, 'twas uſual for two 
Armies to meet in the Field, and by one 
deciſive Blow io finiſh the Quarrel. . 
But, ſince War has been reduced to Art 
(1 may add Science too) it has been found 
neceſſary to reduce Towns and fortified 
Cities to Obedience, before tis thought ſiſe 
to venture too far into an Enemies Country; 


tho', before the Uſe of Guns, Garriſons 


were not of ſo great Conſideration : For 


the Romans did not ſpend their Time in 


reducing of Cities, if they had a fair Op- 


portunity of engaging an Army with any 


Probability of Succeſs; ſor they knew the 


Fortteſſes muſt of Courſe fall into their 


Hands: wy 
However, in the Management of modern 
Wars, the contrary Practice has prevailed ; 
and 'tis not thought ſafe to leave fortified 
Cities in the rear: Therefore, great Time 
is ſpent in reducing them; which makes 
the Continuance of Wars more laſting 
than otherwiſe they would be. | 
This Practice has introduced various 
Borts of Treaties and Capitulations, accord- 
ing to the Nature and Strength of the 
Town which is beſieged... If a Town be 
in common Eſtimation impregnable, the 


Conditions granted upon Surrender — 
| mor 
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moe or leſs Honourable: But if a Town 
he of inconſiderable Strength, and the In- 
habitants will take upon them unneceſſarily 
to defend the ſame, when they have no 
Probability of Succours to relieve them, ot 
{uficient Force within to defend a Siege, 
and will give the Aſſailants unneceſfary 
trouble to attack the fame, with the loſs 
and hazard of their Soldiers, tis uſual to hold 
them to ſtraighter Terms and Conditions, 

For the End of War, eſpecially among 
Chriſtians, being to obtain equitable and 
uſt Terms of Peace, the Laws of War re- 
quire, that they ſhould effect and compaſs 
the ame with as little loſs of Blood as may 
be. ; | 

The loweſt and ſtricteſt Terms of Sur- 
renden are thoſe at Diſcretion and Mercy; 
nich are ſeldom inſiſted upon, unleſs a 
Town hath given unneceſſary trouble to 
the Beſiegers, by holding out to the laſt 
Evtremity : And in ſuch Caſe, if the Town 
be of inconfiderable Force, the Juſtice of 
War requires, that ſome of them be Exe- 
cuted by Martial Law, to deter others 
om giving the like Trouble; and ſome- 
tunes, tho" rarely, ſome one Deſperado 


(who has been active in the Defence) is im- 


mediately put to Death, to ſtrike a Terror 
no others who would attempt the like 
Practice; 
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u ractice; and this in the Heat of Adios 
F apon the firſt Surrender, and to prevent the 

4 unneceſſary Effuſion of Chriftian Blood. 
But tis againſt the Practice and Uſage 
of all Nations, to take away the Lives of 
Surrenderers in cold Blood, as they call it; 
and now tis reckon'd Diſhonourable, after 
the firſt Heat, to do Injury to the Lives of 
Captives, even tho the Submiſſion be in 
the open Field. | Tis 
This the common Practice of Humanity 
toquires from us, and prog eeds from that 
innate Generoſity and good Natute, which 
God has implanted in our Natures ; and is 
| part of that Divine Law, by which he has 
| commanded us not to execute Vengeance 

BY upon our Enemies. 

An iattance of this good Nature, we 
., = find recorded in the Scriptures: For when 
1 the King of Syria had ſent an Army into 
the King of ael's Country, and they had 
been miraculouſly led by the Prophet Elſa, 
into the midſt of Samaria, the King of 
{jrael was inclin'd to take Vengeance on 
them; and would have ſmote them with 
the Sword; but the godly Prophet inform'd 
him better, that twas againſt the Law of 
Nations, and contrary to Humanity, to 
fmite even thoſe Enemies, who were taken 


Captive in Battle; much leſs thoſe who 
| now 


\ 
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now perceiv'd their Error, and were ready 
to ſubmit to Diſcretion and Mercy : There- 
fore he adviſes the King to that Practice 
which is fit to be imitated by | 
Chriſtians, To ſet Bread and * Kings vi. 
Mater before them, that they 

might cat and drink, and return to their 
Maſter . . 

The Romans are by all Hiſtorians, 
reckon'd a brave and glorious People; and 
they always practiſed this Humanity to- 
waids thole, who were either captivated by 
them or ſurrendreq themſelves to them. 

The Falijci had often rebell'd againſt 
the Romans with ill Succeſs, but at laſt, 
were oblig'd to ſurrender. The People of 


Rome, were very much inclin'd to torment: 


and execute them; but the Wiſer fort re- 
lolv'd, that no ſuch Proceedings ſhould be 
had, becauſe by ſuch Surrender, they had 
not only committed themſelves to the 
Fewer, but the Honour of the Romans. 
Diodorus Siculus relates, that aſter the 
Army of the Atbenians, had been over- 
thrown by the Syracufians, it was debated, 


at ſhould be done with the Priſoners. 


dome were for putting them to Deatb, but 
thoſe % underſtood the Laws of War, 
wm Practice of Humanity, adviſed the 
*"0trary, becauſe they had furrendred ilem- 
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felves and their Arms, truſting to the Cle. 
meticy of the Victors; For, ſay they, bil 
be a ſhameful Thing to dereive them, with 
the Hopes of our Humanity. Si quis | 
remittat bone Gratiæ alterius, nom poterit 
corporaliter offends, i. e. If any one furren- 
der to the Diſcretion of another, he is not 
uh de to be corporally puniſh'd: Et 
jure fee. gu! ita ſe committit, cenſetur 
tacite actum quod fiat gratia, ty; 
idem efſe fi ſe ſubmittat alterius voluntati: 
And he who thus ſubmits, does make a 
tacit Compact for Mercy, and tis all one, 
if he had ſubmitted to his Will and Plea- 
ſure; and therefore tis utterly unlawful, 
that ſuch ſhould furcis ſuſpend! aut ad 
triremes deportari, for Diſcretion implies 
arbitrium boni viri. And all Writers of 
the Laws of War do agree, that it does at 
leaſt imply the Preſervation of Life: And 
'tis the fame Thing, whether a Man fub- 
mits to Wiſdom, Diſcretion, or Mercy; the 
Words are Sapientiæ, Moderationi, Miſcri- 
cordiæ, — Hac omnia apud Romanos iden 
But to come nearer to the Caſe of Sub- 
jects, rebelling againſt their Sovereign; for, 
even in that Caſe, Faith is to be kept with 
Rebels, tho' as Grotius ſays, their Caſe in 
aggravated by the Injuftice of their Cauſe ; 


OH: 
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end wic dne of Refiſtance, ſp that their 
Offence deſerves to be  grievouſl ly ; 
fund. Tamen fi quoi cum Lib. 2. e. F 
Dejertors ibus attum fit, pena | 


promi/ſ9 oppont non potejt. 7 e. If there be 


aj tum, (a Sort of Treaty) with Deſerters 
and Rebels, they are nat to be puniſh'd con- 
trary lo Promiſe; for every Treaty, and 
Surrender thereon, implies a Promiſe to 


preſerve Life : And this is the conſtant and 


daily Practice with Deſerters, who return 


to their Colours upon Invitation, and No- 


tice in the Gazette z and they are never 
call'd ia Queſtion, upon their Surrender, 


tho' no expreſs Words of Pardon do in- 


ervene, 

There was a fort of People among the 
R:imons, who had often revolted, 
and rebelled againſt them, 8 Calvini 
had as often ſurrendred to Mercy, *© 2 8 
lo that they got the Name of Dedititii, 
V e. Surrenderers : But theſe People being at 
alt total! y {ubdued, bad their Lives ſpared, 
nd ſome fore of Imaginary Liberty letc 
them; tho' a Law was made, to abridge 
them the | toerty of Roman Citizens, and 
a Mark of Infamy. was ſet upon them, 
And the Reaſon of this is plain; for Faith 


ent with all Sorts of Enemies, Sub- 
jets as * as Foreigners: For Fides 
1 ſipremum 
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ſupremum rerum humanarum vinculum, ſicrs 


laus fidei inter boſtes. i. e. Faith is the chief 
Bond of human Society, and Faith is 
facred, even among Enemies, 

ISI "Tis obſerved by a Dutch 
Sande, Lib. 1. Hiſtorian, that in the Beginning 
of the Tumults of Holland, nothing con- 
tributed more to the Eſtabliſhment of the 
States, than the ferce Cruelty of | the 
Spantards, towards the Inhabitants of Zut- 
phen, and Narden; for they puniſo d all 
without Diſtinction, whether they had jur- 
rendered, or had heen ſubdued : Therefore 
thoſe who ſtood ont, thought it more 
Glorious to die in Battle, than to periſh 
with Infamy; and thereby recover'd the 
Liberty of their Country. And the Hiſtory 
of the Maccabees, is a fair warning to Princes, 
how they drive Matters to the utmoſt Ex- 
tremity with their Subjects: For the Jews, 
having ſubmitted themſelves to the Goverr- 
ment ofa Foreign King, Anttochus Epiphane:, 
he was not content to rule them by thei 
own Laws, but endeavour'd to overthrow 
their Religion and ' Conſtitution ; upon 
which enſued a dreadful Civil War, and 
the Fews at laſt freed themſelves {rom the 


Yoke of the Tyrant. 


I will now conſider the Hiſtories of out 


'£wn Country, which afford plentiful Eu- 


dence, 
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dence, to prove the Matter in Hand; but 
I ſhall confine. myſelt to thoſe Inſtances 
which are within the Memory of many 
now Living. 

The aged Men of this Kingdom do re- 
member the dreadful Civil Wars, in the 
Reign of King Charles I. But, during the 
Coutſe of that Grand Rebellion, ſo much 
reſpet and deference was had to the Law 
of Nations, and Law of Arms, that ne 
P:il-ners were executed on either Side, 
durin the whole Series of that Rebellion. 
We ave un Account, that Lilburn was 
tried t D for High Treaſon ; but that 
was 01 count of his being taken actually 
in Arins, on the Field of Battle: And I 
do not remember, that Cromwell, during 
his who'z Uſurpation, ever attempted to 
bring into Judgment any Perſon that Sur- 
render'd, "Tis true, that after the Sur- 
render at Colcheſter, he cauſed Sir Charles 
L145, aud another Gentleman to be ſhot, 
by the Rules of Martial Law, becauſe, in 
2 tormer Treaty, (as was pretended) they 
lad broken their Parol, by appearing in 
Arms againſt the Uſurper: And Penruddocł 
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che fame Account. 

ihe King himſelf, (tho he had the 

Pite!tt Pretences to puniſh Rebelli8n) 
thought 
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thought himſelf -oblig'd to ſubmit to the 
Laws of War, and never attempted to 
| bring any Rebel that ſubmitted, or ſur- 
is render'd; before any of his Courts of 
11S 2 Juſtice ; but accepted their Surrender, as 2 
full Attonement for their Offence, and ne- 

ver exacted the Forfeiture of Life or Eſtate. 
And his Lenity is remarkable, in ſpating 
the Lives of his Subjects: For when, at 
the Battle of Brentford, he had gain'd a 
ſignal Advantage over his Rebellious Sub. 
jects, and General Ruthven was purſuing 
the Advantage by Slaughter and Deſtruction 
of the Rebels, the King commanded him 
to forvear; Cedentes violari vetuit, Cite 
enim Civibus parcere equum cenſebat. Upon 
which Rnthven ſent him Word, that if be 
did not mide uſe of the preſent Oppor- 
tunity entirely to reduce the Rebels, hey 
would ring Bells, and make Bonefires in 
London, for @ Vidlory, and the next Day 
,noould make Head againſh him: But the 
7 King having three ſeveral Times repeated 
I bis Meſlage, upon pain of Allegiance, J 
| ſpare the Blood of his Subjects, the Genera! 
was oblig'd to forbear the Slaughter; and 

the Event proved as he had foretold. 
The Surrender of Limerick upon Articles, 
to King William, is an Inſtance, how far 1 
ße thought himſelf oblig'd to * * 4 
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Law of Arms; for not one Gentleman 
was put to Death, on the ſcore of that 


Reſiſtance : Nay, I do not remember, that 


in all Jreland, any Man was offer'd to be 
Tried, after King William had ſubdued 


them. i | 
And here it is not improper to mention 


the Conduct of King Fames II. in Jreland. 


His Troops had, it ſeems, ſeiz d 200 
Gentlemen, as they were going to join the 


Jnr;þ:inz-Men, and they were immediately 7 
{enienc'd to Death, (I ſuppoſe by Martial” | 


Law :) The Gentlemen made complaint, 
that they had ſurrender'd their Arms upon 
Public Fatth, and that ſome Conditions 
were granted them, tho' they were not able 
to make Proof of any ſuch Terms of Sub- 
miſſion ; however, none of them were 
executed, as may appear by the Certificate 
hereafter meation'd. 

King 7ameyhad in his Court, a faithful 
Servant, /Villigm Bromfield, a Quaker; who 


tollow'd him/into Treland and France, and 
vascitecm'd a great Favourite to that Prince, 


having done him conſiderable Service; 
being the Projector of the Braſs-Money in 
that Kingdom, which he perſuaded that 


1 . * . 
Uniortunate Prince to Coin, much againſt 


his Inclination, But however, he prevailed 
on hin 12 do it, as the only Means of pre- 
ſerving 
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ſerving that Nation from Free-Quarters of 
the Soldiers, which became very grievausto 
the Country; and he plainly told the King, 
F Thou doft not comply, the Kingdom in a 
HAttle Time will not be worth the Prince if 
Orange's Congueſ?, This Bromfield made 
uſe of his Intereſt with the King, to fave 
the Lives of his Subjects, and to do them 
all the good Services he could, (a Practice 
very commendable in any States-Man) and 
having follow'd his Maſter into France, 
did lovingly adhere to him to his Death. 
But, ſome Years after, reſolving to return 
to his Native Country, to ſpend the te- 
mainder of his Days, he was, as ſoon as he 
arrived, committed Priſoner to Newgate, a 
' a Traitor to the Government: But he 
knowing himſelf to be free from any De- 
; ſigus and Intrigues againſt the then Ad- 
mainiſtration, in his plain Way, wrote a 
Lettet to Queen Anne, not concealing his 
| paſt Behaviour, and acquainting her with 
3 the true reaſon of his return, to the Effect 
following, viz. 
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| Madam, N FEEL 
f I Have ſerved Thy Father faithfully, 
5 during his Life, and am now return d 


* to my Native Country to end my Days 


£ in Peace, under Thy Government; but 
| $i 
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am committed to the noiſome Priſon of 
«© Newgate. If Thee haſt a mind ta da- 
Thy Chariot-Wheels over Thy Father's 


« Grave, Thou may'ſt put an End tu this 
« miſcrable Life when Thou wilt; but if 


ſome Priſon. 7 
Thy Dutiful Servant, 
WiLLIAM BROMPIBLD 


of her 7nnate Goodneſs,” tent him her Par- 
don; and underſtanding his Circumſtances 
were ſ1c::der, order'd him a Bounty to ſup- 
port his Neceflities:: Ever ſince Which 
Time, he has demean'd himſelf peaceably, 
and inoff-nfively, and lives now by 
Induſtry, having made ſome Profici 

Phyſic. But the Gratitude of tho 12 
Gentlemen who were ſerved by his 1 
(when he had the Power of a Favourite) 
deſerves to be remembred in this Place: 
Fot they, hearing of his unfortunate Com- 
mitment to Newgate, did, (without any 
Application) ſend the following Certificate, 
44 true Argument, that thoſe who make 
%, Uſe of their Power in Proſperity, 
'hall find Friends in mma We N 


* 
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not, pray let me be freed from E | 


Upon which, the Queen immediately, 
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D whomſoever this Writing ſhall come, 
X/ E, the undernam'd Gentlemen 
| do Certify and Acknowledg:, 


« * 
that whereas above 200 of us received 


« 
ed 


SS 9 „ 


9 8 


Sentence of Death at Gakoay, in, or 


about the Year 1688, contrary to the 
Public Faith given us, and Condition 
made with us in the Field, by about 
2000 Iriſh then in Commiſſion, under 
the late King James, on Account of 


© our taking up Arms, and endeavouring 


' * 
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ta make our way thro” the Country, to 
join the Proteſtants of Sligo or En- 
niſtillin, in order to aſſiſt in the late 
happy Revolution; that one Dr. Brom- 


feld, now a Priſoner (as we hear) in 


London, who follow'd the ſaid King 
Fames to this Kingdom, did appear for 
us, and did ſollicite and procure for us 
teveral Reprieves from Time to Time 
(without any coſt, fee, or reward that we 
knoy of) from his ſaid Majeſty ; and to 
was one Means of ſaving our lives. 
Moreover, we hear and believe, that 
the ſaid Dr. Bromſield did by his Intereſt, 
help, protect and deliver many other Pro. 
teſtants from the violence and rapine of 
that Time, and that he was extremely 
kind and. uſeful to all that applied to him. 


All which, as many of us as are in this 
[iq, 
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City, or can be met with on this Oh 
© c:fion, do Certify and Acknowledge, 
behalf of ourſelves, and the reſt of our 
« {4i4 Company, as witneſs our Hands 
Dublin, Aug. 16. 1711. 

Ti bo Purden, The, Soutbwell 

Fra. Bernard. «Tho, Peſonby, 

Jahn Northcote, R. Foulke, þ. 
{Iugh Lawton, Robt. Conron. 

Ton Brookes Hl. Raymond. 

7a. Gralan, Win. Southwell. 

in. Gunn. Jobn Blenor- Haſſett. 

b. Chinnery Tho. Blenor-Haſſett, 

Cha. Northcote, Clerk. 


Bu: we will paſs from Ireland to the High- 
gude of Scotland; and there we find a Sub- 
million and Surrender of the Highlanders 
the Beginning of the Reign of King 
Witlian:) to Diſeretion, without any other 
Terms or Articles; yet no Man was after- 
wards call'd in Queſtion on Account of 
K-hellion, Tis true, there was a great Vio- 
" ce and Outrage committed by the Soldiers 
vn the chief E Pamily of the Clan of Glencoe ; 
in ng ort worſe than the Maſlacre of 
Lead Vor there was a great Slaughter 
ot Mien Women and Children, com- 
mitted in Cold Blood at Midaight, and 
many driven to periſh in the Snow: gut 
0 he 
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the Action was diſclaim'd by the Covern. 


ment; and the Perpetrators of that Yillay 
had in the utmoſt Deteſtation, 
There was ſome Reſiſtante here in 


| England, a little after the Revolution, by 


the Revolt and Mutiny of Dunbarto's 
Regiment: But no Man was put to Death 


after his Submiſſion or Surrender to Genera! 


Ginkle, who told them the King was a 
Merciful King. It muſt be confeſs d, that 


King William was inclis d to have puniſh'd 


ſome of them; but that Honourable Ge- 
-neral plainly told him, that if any were 
put to Death, who Surrender'd upon 
Hopes of Mercy given them by himſelf, 
he muſt throw up his Commiſſion. 
I might enlarge upon the Hiſtories ot 
Neighbouring Kingdoms, and ſhew, that 
in France, the Rebels of the Cevennes, and 
thoſe of Catalonia in Spain, were neve! 


brought before a Court of Juſtice on Ac. 


count of their being in Arms, But I mul: 
not diſmiſs this Subject, before J acquaint 
the Reader what is uſyally underſtood by 
the ſeveral Terms of Surrenders. | 
A Surrender to be made Priſener 77 
War implies Life faved; the Priſoner keeps 
his Arms and Baggage, but is not allow'd 
to wear his Sword, till Leave be firſt aſc 


A Surrenderer at Diſcretion loſes bis 
| Arms 


« <= ung 
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Arms and Baggage; but the laſt is, upon 
his humble requeſt, ſeldom denied to be 
reſtored. | | 
Les Honeurs are thoſe Terms which are 
allow'd to Surrenderers upon Terms of 
Honourable Capitulation; ſuch as Drums 
beating, Colours flying, &c. | 

La Baguet blanche is a Privilege allow'd 
to Priſoners who return home: And they 
are permitted the Liberty of wearing a 
White Staff; which is a ſort of Safe Con- 
duct, to protect them from the Inſolence of 
the Country through which they paſs. 
This Law of War, which extends Mercy 
to thoſe that Surrender, is founded on the 
greateſt Reaſon: For if the Victor ſhould 
inſalt and tyrannize over thoſe that ſur- 
reader themſelves, it may happen, that 
others inſtructed by their Example will 
deſperately hold out to the laſt Extremity, — 
rather han commit themſelves to the Power 3 
ol a mercileſs Enemy; and all Victors 

guld confider, that tho' the Glory of I | 
Arms I great in the Conqueſt of Enemies, i 
yet to thew Mercy, Kindneſs, and Mode-. | 
Lala, and to aſſwage and repreſs Anger 
= Revenge, is not only Generous, but 
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[66] 
UN NNUEEEN LED TIES; 6 


1 Of AMNESTIES, and the Benefit 
| | thereof to a State. 


* 


LL wiſe States have ever thought it 
A the beſt Rule of Policy, to put an 
End to Inteſtine Commotions by the ecafie(t 
and gentleſt Method; and therefore, in the 
Beginning of Rebellions, wiſe Governours 
have thought it moſt prudent to iſſue Pro- 
clamations for Rebels to lay down their 
Arms, and ſubmit to Mercy : For a King 
1; the Father of his Country, and conſiders, 
that the Loſs of every Subject, is the 
Damage of his Kingdom; and the Fate of 
War being uncertain, tis moſt ſafe to heal 
th: Diſeaſe before it arrives at too great 
a Head; and nothing but Neceſſity ſhould 
force any wiſe Prince to reduce Rebe!s by 
force: For whatever the Event he, the King 
is ſure.to ſuffer the Loſs of ſome of his 
beſt Subjects. 8 
And if any Grievances have exaſperated 
the Subjects to take recourſe to Arms, tis 
uſual to promiſe a Redreſs of any Hardſhips 


they lie under : For Princes, hearing 55 
| Other 
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other People's Ears, and ſeeing with other 
Peoples Eyes, are very often ignorant 
of the Hardſhips which their People ſuffer 
by Means of thoſe Sycophants, who ſtop 
ail Avenues to the Prince; and it often 
happens, that a Prince's Eyesare not open'd 
to {ce the Calamities of his Subjects, till 
this deſverate Remedy brings the unwel- 
come News, Then a good Prince will 
not diſdain to be inform'd of the Miſ- 


and Sinitter Arts have encompals'd his Per- 
{on, and engroſs'd his Favours; and will 
condeſcend to liſten to thoſe Complaints 
and Sufferings, which have enforced a 
Uutifu! and Loyal People to have recourſe 
to Arms, contrary to the Duty of Alle- 
ance, and contrary to their own Good 
ill and Affection to the Prince: For 
we are few Princes ſo ungracious as to 
be hate} for their own Perſonal bad Qua- 
ics; but moſt Princes, who have ever 
proved diſtaſteful to their People, have 
been fo on Account of thoſe evil Miniſters, 
39, in the Name and by Authority of 
ine Prince, have vex'd and oppreſs'd the 
teop.v: Therefore when Princes have been 
"wy apprized of the real Motives of 
Awelivn, they have not only vouchſafed 
% 1122! with the Male. contents, and redreß 
their 


managements of thoſe, who by Flatteries 


* v * , n 
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their Grievances, but have diſcarded. their 
evil Favourites, and advanced thoſe, whom 
they before deem'd REBELS, to Places 
of Truſt and Preferment, with the Grant 
of a free and full Pardon. 
And the odious Name of Rtzr; 
| being laid afide, they have thought fit to 
Treat with them as Male-contents; of which 
we have had a late Inſtance between the 
Emperor and his Rebel-ſubjets of Hungary, 
Our own Hiſtories and Records do fucpiſh 
us with plentiful Inſtances of the like Na- 
ture; whereof the Records of Treatics 
between our King Edward II. and the 
Contrartents, {till preſerved in the Tower, 
are 2 manifeſt Proof, 

By theſe Methods Princes have not only 
ſecured their own pcaceable Poſſeſſion of 
the I hrone, but have wonderfully endear'd 
thoſe who were before alienated from 
them ; and have had no Male-contents but 
their old diſcarded Courtiers and Favourites. 

Even Tyrants and Bloody-minded 
Princes have, by their Taciturnity and 
Gentleneſs on ſome particular Occaſions, 

overcome the Hatred of their Subjects; 
of which the Hiſtory of Saul yieids 2 
notable Example. That Prince was ad- 
vanced to the Throne by the Appointment 


of God himſelf, yet ſuch was the Pere 
| | nels 


dels of his Subjects, that they refuſed to 
recognize him on his Elevation, and to 
make their Addreſſes of Duty and Ho- 
mage; chiefly becauſe he had been choſen ' 
out of one of the ſmalleſt Families of the 
Tribe of Benjamin, which ſome Years be- 
fore had rebelled againft the Republic: 
Bett 84“, lighting the Affront, had ſoon 

alter an Opportunity of revenging the In- 
dignity; and ſome of his Courtiers would 
have perſuaded him to execute Vengeance 
on the MalefaQors: But he meekly an- 
fwer'd, There ſhall nat a Man e 

be put to Death; which no doubt . 

did wonderfully ingratiate him N 

with the People. Vet this very King was 

in his own Nature a cruel and bloody 
Prince; for his Reign was fo atrocions, 

that God Almighty inflicted a heavy 
Judgment on his Country, many Years af- 

ter his Death, and gave for reaſon, that . 
twas fe, Saul and his bloody Houſe, in the | 
Maſſacte of the G7heonites : And his own 
Subjects vid no leſs feel the Weight of his 
Zucl Pailion; for out of revenge to one 
1 -Prieſt, who had ſhewn an Act of 
Charity and Compaſſion to his ed 
vcce,or, he attempted to overthrow the 
Jcoiſb Church by the Slaughter of a whole 
City of Prieſts. | 


5 — 2 „56 


But 
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But the Wiſdom of a good Prince 3; 
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unnatural Rebellion of his Son Abjalm 
immediately after his Victory proclaim'd 
general Amneſty: And when he was pre(?'i 
41 by a Sycophant Courtier to put but one 

14 Arch-Rebel to Death (who proſtrated him. 


i 

1 

19 who being forced from his Capital by the 
by 


the King's Mercy) he refuſed the Advice 
with Indigaation ; ſaying, What have Ii. 
a with you, ye Sons of Zeruiah, that Je 
fbould this Day be Adverſaric, 
. NK. unto me? Shall there any Man; 
& put to Death this Day in Iſrael? 
For do not I know that I am this Day Kin; 
over Iſrael ? A God-like Temper; fit to 
be follow'd by Princes of all Nations. 
Thoſe who are acquainted with the 
Greek and Roman Story do know, that 
they were very tender of the Blood oi 
Citizens, and uſed all endeavours to eſtabliſh 
their Government upon the Foundations of 
Mercy and Lenity, When a Party ot 
the Athenians had offended againſt the 
Democratical Conſtitution of their Country, 
and inſtead thereof, had ſet up a Lace 
demonian Tyranny,  Thraſybulus, who had 
deliver'd his Country from that 


Uſurpation, took care to "_ 


2 


22 G& 


Cor. Nepos, 
zu ejus vita. 


better  ſhewn in the Example of David; 


ſelf at his Royal Feet, and ſubmitted o 
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ſo general a Pardon, that the Country was 
wholly freed from any Apprehenſion of 
Puniſhment for paſt Offences ; and he paſs d 
a Law, that no remembrance ſhould be had 
of former Miſcarriages; which Law was 
call'd An Act of OBLIVION, and he. 
took care to ſee it executed and confirm'd 
by the Oaths both of Magiſtrates and 
People: And none were profcribed with 
the Thirty Tyrants (who had uſurped the 
Government and tyranniz'd over a free 
State) but the Ten Prætors who had aided 
and abetted the Uſurpation ; Tyranm, ut 
pacts icli mæ, trucidantur. e 
Alice Law paſs'd here in Exgland at the 
Happy Reſtauration of Car. II. at- - 

ter a Rebellion of twenty Years con- 12 Car. 
tinuance; wherein were excepted e 
only thoſe who had imbrued their Hands in 
the Blood of the King's Father (the Royal 
Martyr ;) and even of thoſe Regicides, 
Nineteen, who Surrendred upon the King's 
Proclamation and ſubmitted to his Mercy 
(or rather ſurrendred to Fuſfice) had their 
Lives ſpared: And there is a Clauſe in that 
Act, that in regard the following Perſons, 
vr, © Owen Row, Auguſtin Garland, Ed- | 
n Harvey, Henry Smith, Henry Mar- Mi 
' tim, Sir Hardreſs Waller, Robert Titch- | 
© P0u1 7, George Fleetwood, James Temple, i 
P * Thomas 4 
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1 * Thomas Wait, Simon Meyn, Willian 
LR. Hevueningbam, Jſaac Pennington, Peter 
| * Temple, Robert Lilburn, Gilbert Milling- 
ton, Vincent Potter, Thomas N gan, and 
Jobn Downs, had perſonally appear d and 


« rendred themſelves, (according to the Pro- 


clamation bearing date the 6th of Fu 
1660, to ſummon the Perſons therein 
named, who gave Judgment, and aſſiſted 
in the ſaid horrid and deteſtable Murther 
- .* of our ſaid late Sovereign, to appear and 
render themſelves) and did pretend thereby | 


to ſome Favour, upon ſome conceived 
* doubtful Words in the faid Proclamation ; 
therefore the King and his Parliament were 
ſo tender of the Public Faith, that the 
Execution of thoſe Traitors was reſpited, 
unleſs an Act ſhould paſs for that Purpoſe, 
* This is agreeable to the Oath that every 
W Engliſh King takes at his Coronation, to 
| execute the Laws with Mercy ; For we have 
| a Maxim in our Law, that fummum Ju 
t fumma Injuria : And if Kings ſhould 
execute Juſtice with Rigor, their whole 
| Reign would be a ſcene of Cruelty; for, 
as my Lord Coke ſays, there is no Man bu! 
offends God and the King. * 8 
The Romans not only enlarged their Em- 
pire by their Gentleneſs to Captives taken 
in War, and their Humanity to 4 — 
3 qu 
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their Government by their Lenity to their 


of the Dedititii, beforemention d, may 
ſerve as a full Proof, 

But, to return to our own Country ; 
Henry VII. was a wiſe and politic Prince: 
And cho he liked well to fill his Coffers by 
the Crimes and Forfertures of his People ; 
het in Rebellions he thought it the wiſeſt 
Courſe, to proclaim his Pardons imme- 
diately after he had ſubdued the Rebels. 
This he did after three Inſurrections Wich 
utacked his Title to the Crown; and at 
aſt his Lenity overcame their Obſtinacy. 
Flory VIII. was not lefs Politic in pre- 


(lo cail'd:) For, a great Number of Gen- 
temen having Aſſociated for Redreſs of 
Vrizyances, chiefly upon the Change of 
Religion, wherein People are naturally apt 
0 ve ſway'd by the Byaſs and Prejudices 
ot Education; the King, underſtanding 
Wat they were making an Expedition, or 
Panmage, to London, with an armed 
*orce, without committing any Acts of 


Hoſtility, 


quer d people, but very much ſtrengthned 


Fellow-Citizens taken in Rebellion; for 
they conſider'd, that Blood drawn from the 
Body Politic, like that drawn from the 
Natural Body, muſt endanger and weaken 
its Conſtitution : Of which the Example 


* 
* 
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aiming Pardon and Peace to the Pilgrim 
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Hoſtiliy, or Damage to his People, fent 
them a kind and loving, (I may fay Fa. 
therly) Meſſage ; that if they would dif. 
perſe, their Grievances ſhould be all re. 
dreſs d, and their Perſons received to Fa- 
vour; upon which, they all ſubmitted to 
the King's Mercy. REL | 

It I may preſume to offer a Reaſon for 
ſuch Lenity and Indulgence of Princes, 
can find no better than this; that the 
Thrones of Princes have their Foundation, 
like the Throne of God, in Mercy and 
Juſtice : But, even in the Throne of God, 
the Seat of MgRcy is the chief Seat; 
which he has been pleaſed to fignify to us, 
in the Pattern he gave to the Jens, when be 
commanded the Ark to be made according. 
to the Heavenly Pattern, thewn to Moſes; 
where the Mercy-Seat obtain'd the Chiel 
Place, . 5 

The Laws of England are framed (as 
ne... as Human Laws can be) according to 
the Laws of God; and, the Lord Cote lays, 
they are ſo contrived, that they rather jufic: 
Guilty Perſons to eſcape, than to intrap 
one Innocent Perſon in Life or Fortunc: 
Which agrees with what the Lord Char- 
cellor FF (one of whoſe Defeats, 
has made fair Advances to the ſame Poſt 
Honour, ) has deliver'd before him in 
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theſe Words, Indeed Tcauldrother nenn 


% twenty Evil doors. to eſcape Leg ! 
Death, thro Pity, than one Man Hire 
60 be unjuſtly condemn'd. . And tis in 
that thoſe Laws which are eſtabliſh'd upon 
Rules of Mercy do molt, COnduce * then 
Benefit of the State. 

Some Perſons, who think thewhiyerg great 
politicians, have ſet down Rules _ 
Maxims for the governing-a Kingdom by 
Pirties ; and it ſeems to have; been the pre- 
vailing Maxim for an Hundred Vears laſt 
palt: But the Conſequences have ſhewwn 
the Palſiry of ſuch a Reaſon in Politics 3 
For all! addions and Parties, are ſo many 
Diviſions within a Kingdom; and we 
know who has told us, that a Kingdom di. 
vided againſt it ſelf,, cannot fand: And 
even the Kingdom of Diſcord 18 kept up | 
by Sort of Unity. Therefore tis cer- 
inly :-c wiſeſt Method for all Governours, 

whe % heal and compoſe Diviſions, and 

ach Laws as may aboliſh all Cauſe 

01 Dis es, and Diviſions among Citizens 
the lame Kingdom, and prevent and cut 
05 Fol membrance of Injuries from the 
es to the People, and from the 

ay le t» the Magiſtrates. Before the 
vince of Orange took upon him the 
Ur ef theſe Kingdoms, he was in- 
ſtructed 
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[11 ſtructed by Sir George Treby, in ſome wiſe 
11 Rules, for the Direction of his Admi. 
| | 2 niſtration ; which were, at firſt, partly the 
113 Meaſure of his Government: But, becauſe 
1 a contrary Method has been ſince taken, [ 
1 ſhall forbear to mention them, 
1 1 » might here ſuggeſt ſome proper Rules 
It and Directions, that have occured to me, 
F for the orderly Governmentof a State, parti. 
1 cularly adapted to the Conſtitution of Eng. 
land; and allay ing that ſpirit of Faction and 
5 7 | | | | 
\ Diſcontent that ſo much prevails: But 


ſach; from an Obſcure Writer, will be te- 
ceiv'd, like Cafſandra's Prophecies, rather 
with Indignation and Diſdain, than ac- 
_ cording to the good Will and Intention 
wherewith 'tis offer'd. 
Bat this I will venture to lay down as a 
certain Principle, that whatever Method is 
taken for healing, or rather ſuppreſſing, of 
Parties, will be of no Avail, if it has not 
its Foundation in the Laws of God, and 
Principles of Chriſtianity ; and whoever 
ſhall undertake That, 
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Benedicat Deus Operi & faventibus! 


A . 


r ̃ | 
FNF 1-N* I: $ 
D a A » E 


- 


eee eee eee eee 


E R RAT 4 


AGE xxii. Line 27. inſtead of bad, read har: p. 
Þ 5. 1. 10. inſtead of commit, read permit; p. 15. 1. 
24. inficad of where, read avere. p. 59, I. 11. inſtead 
of Inzi/lins, read Inniſtillin. 
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